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CHAPTKR   I.        THK  SOURCK  OF  THK  PRIRCIPLK  OP  STATE  KC.IJALITY 


I. 


EqUALITY  AS  A  PRINCIPLT:  OP  LAW 


Th«  word  "•qu&lit/*  has  b«en  used  la  ao  many  different 


sensea  In  the  IlteraVore  of  politics,  phlloaophy,  and  law 
that  It  aeena  eaaentlal  In  a  aVody  haying  equality  for  Its 

m 

theme  to  begin  by  laying  down  oertaln  def inltlone  and  llml- 
tatlonSe   When  the  word  la  ueed  with  reference  to  the  law 


of  nations  p  particularly  when  It  In  vised  as  a  term  of 
Juridical  slgnlf loancoi  It  usually  Indicates  either  of  two 
Important  legal  principles.   In  the  first  place.  It  oay 
ae^n  what  Is  perhaps  best  described  as  the  equal  protection 
of  the  law  or  as  eqviallty  before  the  law«   International 
persons  are  ecivial  before  the  law  when  they  are  eqvially  pro* 
tected  In  the  enjoyment  of  their  rights  and  equally  compelled 
to  fulfil  their  obligations •   This  would  seem  to  have  been 
the  significance  of  the  remark  made  by  the  fix^st  French 
delegate  at  the  second  Hague  Conference  in  1907  that  "each 
nation  is  a  sovereign  person,  equal  to  others  in  moral 
dignity,  and  having,  whether  small  or  great,  weak  or  power- 
ful, an  equal  claim  to  respect  for  its  rights. 
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an  equal  obligation  in  the  performance  of  Its  duties?^  Equal 
protection  of  the  law  la  not  Inconsistent  with  the  sroviplng 
of  persons  Into  classes,  each  of  which  the  law  regards  differ 
ently*   The  legal  condition  of  each  class  is  its  status^ 
and  that  status  is  shared  by  each  member  of  the  class  and 
becomes  the  measure  of  each  member's  capacity  for  rights. 
It  should  be  noted  that  in  the  law  of  nations  the  word  rights 
has  a  very  broad  signif icance.   Kot  only  does  it  comprehend 
what  scientific  Jurisprudence  would  distingviish  as  natural , 
legal,  and  political  rights,  but  the  notion  of  legal  rights 
is  broad  enough  to  include  what  the  modem  science  of  mtunici- 
pat ^divides  into  legal  rights,  legal  powers,  and  legal 
privileges*   In  the  second  place,  the  word  ** equality^  may 
be  used  to  mean  an  equal  capacity  for  rights.   This  is 
commonly  described  in  the  law  of  nations  as  an  equality  of 
rights  and  obligations,  or  more  often  simply  as  an  equality 
of  rights.   Here  again  the  unscientific  comprehensiveness 
of  the  word  "rights *•  in  the  •law  of  nations  m-ast  be  noted, 
for  it  may  include,  not  only  all  that  was  indicated  above, 
but  the  conception  of  legal  transactions  and  of  legal  acts 
as  well.   The  equality  of  states  in  this  sense  means,  not 


1»  Bourgeois,  peux  Confer.,  Vol.  II,  p.  88.   See  also 
his  declaration  before  the  first  Hag-ae  Conference,  Confer  * 
Int*,  Pt*  IV,  p*  76,  quoted  Infra,  p.  223.   Cf.  Kent, 
Comnentaries ^  Vol.  I,  p.  21. 
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that  all  have  tha  aaaa  rlshtSt  ^'^^  th$i%   all  ara  eqvtallj 
capabla  of  acquiring  rights,  entering  Into  transactional  and 
performing  aot3«   When  uaed  In  thla  slgnlfloanoe  equality 
may  l^e  said  to  oonatltute  t^he  negation  of  atatua* 

It  will  be  ol^aerved  at  once  that  there  la  a  fundamental 
difference  between  thaae  two  conceptions,  not  only  In  their 
meaning,  but  also  in  their  laportance«   Bqual  protection  of 
the  law  or  equality  before  the  law  Is  essential  to  any  legal 
system*   In  irranlolpal  law  it  Is  the  alternative  to  an  unguard 
ed  tyranny  of  naglstrates*   In  the  Iciw  of  nations  it  is  the 
necessary  consequence  of  the  denial  of  \tnlversal  esiplre,  and 
of  the  claim  of  separate  atatea  to  lire  together  In  an  Inter*- 
national  society  controlled  by  l^w*   An  equality  of  capacity 
for  rights,  on  the  ether  hand,  is  a  postulate  by  no  means 
easentlal  to  the.  rule  of  law.   Within  reaaonable  llnltationB 
it  is  commonly  regarded  aa  a  desideratum,  as  an  Ideal  toward 
which  the  law  should  seek  to  develop,  assuming  that  there  is 
a  certain  homogeneity  of  character la tlos  among  the  persons 
Included  io  the  number  of  its  subjects  %   In  systems  of  muni* 


clpal  law  history  reveala  that  such  an  equality  is  never 
present  In  the  rudimentary  stages,  and  is  only  attained 


2  Status  and  capacity  are  discassed  in  Digest,  1,5,  and 
in  Austin,  Jurisprudence,  Vol*  XT,  pp.  705  f f . ,  and  passim; 
Ehrliohi  Die  Reahtaffthigkeitt  Holland,  Jurispradence,  pp.  135 
145 »  351-357^  395}  Marl^,  Elements,  sees.  168-180,  300; 
Planlol,  Traits  fel^mentaire  de  droit  civil.  Vol.  I,  sees.  419 
432;  Post's,  Gal  Institutlones ,  Bk.  I. 
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Inperfactly  as  the  law  developi^.   It  la  a  cvirloua  clrcuin* 
stance  that  In  the  law  of  nations  what  would  seeir.  to  he  the 


natural  course  of  developroent  has  been  turned  about. 
Through  the  .  powerful  Influence  of  certain  theories i  to  be 
considered  presently »  an  absolute  equality  of  capacity  for 
rights  aiQong  international  porsons  was  established  as  a 
fvindaxaental  poatulate  when  the  science  was  still  in  a  primi- 
tive sta^e*   The  subseqvient  history  of  international  rela- 
tions shows  a  continaous  stiraggle  to  impose  limitations  upon 
that  equality.   The  primary  caoae  for  this  inversion  of 
what  seexna  to  be  a  nox'mal  course  of  development  is  found  in 
the  extraordinary  influence  of  text-writers  upon  the  law  of 
nations  in  its  formative  period « 

There  is  a  remarkable  confusion  of  thought  and  of  state- 
ment with  reference  to  these  two  principles ♦   Writers  and 
statesmen  refer  freqviently  to  equality  before  the  law,  equal 
protection  of  the  law,  and  equality  of  rights  as  though  they 
meant  the  same  thing.    It  is  rare  that  the  distinction  is 
drawn  clearly  and  with  logical  precision.   Notwithstanding 
this  unforVtinate  confusion  it  is  evident  enovigh  that  when 
publicists  refer  to  the  equality  of  states  they  visually  mean 
an  equality  of  capacity  for  rights •   Unless  otherwise 
indicated t  equality  is  to  be  vmderstood  in  this  significance 


throughout  the  following  pages 


3  &ee  infra ^  p.  134, 
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r^OUFCIT»i   THK  IJi^  OP  NATITEE  IN  AKTIQtTTTY 

The  prlneiple  thAt  BtAtee  have  an  ^vial  oapaolty  for 
ri.ght«  In  th#  law  of  nationa  la  a  croatlon  of  tho  pitbllclata.^ 
It  haA  li«  Inception  In  fmir  Important  aoureaa  or  fornulat*^ 
ln£  affoneles  used  by  writers  of  the  sixteenth  anc!  aeren* 
teenth  eenturleai   (a)  the  law  of  nature t  (h)  the  l<iea  of 


equality  I  (c)  the  conoeptlon  of  the  state  of  natvire^ 
and  (d)  the  analogy  between  natural  persons  and  separate 
states  In  the  International  society »  Of  these  sources »  the 
first  three  had  a  very  ancient  history.  The  last  was  one  of 
the  major  pre^nlses  upon  which  the  law  of  nations  was  fovmd* 
ed  In  the  sixteenth  and  seventeenth  centuries* 

5 

The  law  of  nature  was  a  very  Important  part  of  the 


4  It  Is  frequently  said  that  equality  was  ec^tabllshed 
by  the  Peace  of  Westphalia •   On  this  see  infra ,  pp.  273,  308. 

« 

5  On  the  law  of  nature,  see  Prini,  Jus  Naturalej  Bryce, 
Rtvidles J   pp#  566-fi06s   Carlyle,  Ked*   Pol>  Theory ,  Vol.   I,   pp. 
4-fi/l»-?0,   3r>*44,  71-76,   BS-eS";    10?,-110,   an^paaslm.  Vol.    IT, 
pp.   28-33,   lOSi-113,  and  passlrn.  Vol.    Ill,  pass  la;  Tanning, 
Political  Theories ,  Ancient  and  Mediaeval /and  Political 
Theories ,   L\x ther  to  Itbntesquieu,  pasaiin?   H^ly,  fetudet   pp.   207 
ff.l  Holland »  tTgrTipx  adence'^   pp.   31^4 C 5  KorkunoY>  Oeneral 
Theory  of  LaWj'^pp.    li6*138s   Maine,  Ancient  I^w,   chaps.   3  and 
4,  and  Toll©ok*s  Notes  ^,0,  and  Hj   Kuirheacl,   Law  of  Pppie , 
pp.   ?,8C-263  5   Phllllpson,    Int.   I^w  and   Cvifltoria  Vol.^T,   chap. 3, 
5^nd  Pgssiraj   Pollock,   In  .T^F.^c.r^    (1910}  N.f.,  Vol.    II,   pp. 
418^433,  and   (1901)  K.R.;  Vol.    Ill,   pp.   K04-^13  5  Reeves,   In 
A.J.t.L.    (1909),  Vol.    Ill,   pp.    547-561;  Ritchie,  Matural 
Rights »   pp*   20-47J  Salmond,    in  L.ti.E.    (1895J,  VolTTTTTp. 

IS?  1-143;  Vaanois ,  I>e  jLa  notion  du  arolt  naVajrel  ohez   lea 
Rowalnss  Volgt,  Pas  jvm  naVarales  w  ilker ,  History  >  >?^8aim. 
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cofsnon  stock  of  mediaeval  learning*   It  derived  popularity 
from  the  opportunities  whloh  It  afforued.for  nice  and  abstract 
speculation 9  and  authority  from  the  re8i)ectable  antiquity  of 
Its  conceptions «   Its  place  In  the  theory  of  a  great  legal 
system  had  been  taken  for  granted  since  the  age  of  the  class- 
leal  Roman  Jurists*   In  philosophy  Its  history  could  be 
traced  to  the  sages  of  ancient  Oreece.   Heraolltus  and 
Socrates  suggested  the  theory  of  natural  right*   Its  essen- 
tial Idea  was  recognized  In  the  writings  of  Plato*   Among 
the  Sophists^  and  from  the  Sophists  until  the  time  of  Arls-^. 
totle,  It  provided  a  favorite  subject  for  disputation* 
Aristotle  dlstlng-aished  natural  Justice  from  that  which  la 
conventionale 

Political  Justice  is  partly  natviral  and  partly 
conventional* 

The  part  which  is  natural  Is  that  which  has  the 
same  authority  everywhere,  and  is  Independent  of  opinion; 
that  which  Is  conventional  Is  such  that  it  does  not 
matter  in  the  first  Instance  whether  It  takes  one  form  ^ 
or  another I  it  only  natters  when  It  has  been  laid  down,  f    • 

Be  divided  law  Into  that  which  is  common,  ic)eing  in  accord- 
ance with  nature  and  admitted  among  civilised  men,  and  that 
which  Is  partlcvilar  because  settled  by  each  community  for 


6  On  the  Hellenic  conception  of  universal  law,  see 
Bonnucl,  La  l^KM   comme  nel  pens  iero  greco;  Bryce,  r.tudies, 
pp.  562-6?5^jn?T5iIllpsonl  InT*  liV and  Cus torn ,  Vol*  I"",  chap*2| 
Ritchie,  K^tural  Hlphts ,   pp.  21  ff *;  Volgt,  Pas  jus  naturals. 
Vol.  I,  necft*  17-34. 

7  Mlcomachean  Ethics,  V,10  (Welldon's  transl.)* 
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Law,  now,  1  understand,  to  be  either  peculiar  or  univer 
salt  pecallar  to  be  that  which  has  been  zwrked  out  by 
each  people  in  reference  to  itaelf ,  and  that  this  is 
partly  unwritten,  partly  written #   I  call  that  law 
universal,  which  is  conforriable  merely  to  dictates  of 
nature;  for  there  doea  exist  naVarally  an  universal 
sense  of  right  and  wron^;,  which,  in  a  certain  degree, 
all  intuitively  divine,  even  should  no  intercourse  with 
each  other,  nor  any  compact  have  existed t* 


•  • 


Aristotle's  conception  of  nature  included  more  than  the  mere 
notion  of  principles  of  conduct  admitted  wherever  there  was 
settled  .f;;overn2Bent}  it  implied  a  rational  dttsign  for  the 
universe,  a  design  which  is  manifested  though  nevor  perfectly 
realised  in  the  material  world** 

These  theories  were  widely  discussed  and  diffused  in 
the  f^ollowing  centuries •   They  were  taken  up  and  developed, 
es^ecially  on  the  ethical  side,  by  the  Stoics.   This  school 
of  philosophers  conceived  of  nature  in  a  pantheistic  sense 
as  the  embooiment  of  supreme  universal  l^w.   They   presented 


8  Rhetoric,  1,13,2  (Buckley's  transl.).   Cf*  ibid*, 
I, 10, 3. 

9  On  Aristotle's  conception  of  nature  and  vmivex'sal 
law,  see  Bryce,  r>  tud  i.es ,  p.  667?  Cope,  Introduction  to  Ar  is  - 
totle's  Rhetoric >  pp.  239-244J  Pollock,  in  J.G.G.L.  TlSCCT 
NtS«,  Vol»  tip  p.   418 J  Ritchie,  Hatural  Ri£ht£,  pp.  27  ff.; 
Voigt,  Pas  Jus  naturalei  Vol.  I,  sees.  24-i.5# 

10  On  the  law  of  nature  in  Stoic  philosophy,  see  Arnold, 
Roman  Stolcisryii  Bryce,  StuoieSj  p.  568 j  Pollock,  in  J.f. .C.L, 
11900)  N.S.,^ol.  II,  p.  419;  Ritchie,  Natural  R ights ,  pp. 

33  ff.j  Voigt,  Pas  jus  natviralst  Vol*  I,  seoa.  27-^!8. 
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th«  law  of  niit;ur«  «(9  th«  Bom  of  thoae  principled  vhloh  are 
founded  In  hvtman  naVar#^»  and  which  aotormine  tho  conduct 
befitting  man  aa  a  rational  and  social  baing»   The  ideal 
life  was  the  life  in  confonrity  with  these  principles*   yrom 
the  practical  point  of  Tiew  avich  conforcity  was  to  be  sought 
through  the  eultiTation  of  huaan  reason.   The  Stoics  recog* 
nised  the  difference  between  the  ideal  character  of  society 
and  its  actually  existing  institutions •   Their  ideal  contin- 
ued to  be  valid;  but  they  realized  that  homan  life  would  be 
impossible  without  the  existence  of  institutions  and  rules 
of  law  which 9  although  far  from  ideals  were  necessary  if  men 
were  to  lead  an  orderly  life  and  nake  any  progi ess  towards 
perfection* 

The  conception^  of  natural  right  founaed  upon  reason 
attained  a  maVore  development  in  the  teachings  of  Stoicism* 
During  the  last  days  of  the  Republic  it  found  its  way  to 

Rome  where  Cicero, '^^pupl I  of  PosidoniuSt  made  it  the  sooree 

12 
and  foundation  of  the  highest  law.   Although  Cicero  would 

hardly  hare  described  himself  as  a  Stoic »  the  appeal  to  the 


11  "Cicero  is  a  political  writer  of  great  interest,  not 
because  he  posBesses  any  gre?^t  originality  of  mind,  or  any 
great  power  of  political  analysis,  but  rather  becsusot  in  the 
eclectic  fashion  of  an  amateur  philosopher,  he  sums  up  the 
commonplaces  of  the  political  theory  of  his  time."   Carlyle, 
Med.  Pol.  Theory ^  Vol.  I,  p.  5. 

12  Pe  legibus ,  1,6-16}  De  republics,  riI,2kJ.   Among 
secondary  auihorlties ,  see  BryceV^^tudies ,  p.  576;  Carlyle, 
Med.  Po 1 .  Theory ,  Vol.  I,  chap.  1;  oasquy,  Ciceron  juris con- 
suIteT^itcEIe ,  Natural  Rights ,  p.  36;  Voigt,  i^as  Jus  naturals, 

Vol.  I,  sees.  ?.r^=zw: 
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feelings  iftplantecl  by  Ood  and  nature  in  th«  htart  of  <ivery 
man^  to  the  oomnon  36na9  or  the  vmiveraal  opinion  of  nankindi 
was  the  very  eBaenae  of  hia  teaching*   In  Oreek  philoaophy 
the  emphasis  had  been  placed  upon  the  metaphysical  and  moral 
anpecta  of  the  idea  of  nature*   In  Roman  thought,  as  repre- 
sen ted  by  Cicero,  the  notion  waB  brought  into  more  intimate 
relationship  with  law  in  the  sense  of  rules  of  human  conduct. 
Cicero's  law  of  nature  came  from  Oodi*'it  was  inborn  in  men,^* 
it  was  older  than  the  ages^^^was  everywhere  the  same,  and 


was  permanent  and  immvitable*   In  a  passage  in  De  republica, 

preserved  by  Lactantius ,  Cicero  is  quoted  as  having  said: 

True  law  is,  Indeed,  right  reason,  conformable  to 
nature,  pervading  ill  things,  cons^tant,  eternal)  it 
incites  to  duty  by  command ing»  and  deters  fo^'om  crime  by 
forbidding;  it  aoea  not  by  its  behest  command  or  deter 
good  men,  nor  appeal  to  bad  men,  in  vain.   It  is  not 
lawful  to  alter  this  law,  to  derogate  from  it,  or  to 
repeal  it.   Kor  can  we  possibly  be  absolved  from  this 
law,  either  by  the  aenate  or  the  people;  nor  is  any 
other  explanation  or  interpretation  of  it  to  be  found; 
nor  will  it  be  one  law  for  Rome  and  another  for  Athens ; 
one  thing  to*day  and  another  tomorrow;  but  it  is  a  law 
etexTtal  and  unchangeable  for  all  people  and  in  evc^ry  age; 
and  it  becomes  as  it  were,  the  one  common  god,  master 
and  governor  of  all.   Reason  is  the  author,  pviblisheri 
and  proposer  of  this  law;  he  who  does  not  share  this 
sentiment  flies  from  himself  and  nature  as  a  man  despised; 


13  De  legibus ,  I,'''. 

14  Ibid.,  1,10. 

15  Ibid.,  I,  r>. 

16  Ibid. ,  1,12. 
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an<l  denorres  the  soy-erost  p-anlshratntff »  even  if  he  .^ 
eBcupe  the  penalty  of  death  which  may  be  deserrcci. 

Here  ie  the  firat  distinct  formulation  of  the  Idea  of  natural 
law  in  the  very  form  in  which  it  survived  in  mediaeval  thought* 
For  Cicero  it  famished  the  basis  of  all  morality  and  the 
ideal  for  positive  law«   It  was  an  ethereal  principle^  be- 
yond all  the  actual  laws  and  cvistoms  of  men,  a  supreme  and 
pexnnan«nt  law  to  which  all  human  order  shovild  atrire  to 
confom* 


ITI 


THS  LAW  OP  NAluRE  IK  TKF.  Lr.O/iL  SYSTEM  OF  ROME 

This  idea  of  the  law  of  nature  as  the  sovxrce  of  morality 

and  the  true  ideal  for  all  civil  laws  cane  to  pervade  the 

minds  of  thinking  icen,  whatever  their  philosophy  might  be. 

Rlwilar  doctrines  vere  t^^ught  by  Beneca  at  the  beginning  of 

the  Christian  era. ^®  It  was  his  opinion  that 

no  good  can  be  without  rensonj  and  reason  always  follows 
nature.   ^hat  then  is  reason?   The  imitation  of  nature. 
And  what  is  the  saroirua  bonurr  ^  or  chief  good  of  man? 
The  behaving  hias^f  agreeably  to  the  dictates  of 
nature. 

It  was  chiefly  through  Cicero's  graceful  Latin  and  the  teach- 
ing of  Seneca  that  the  conception  of  the  law  of  nature  passed 


I'^j    tlS.  ispublica^   llTpZ?,   (Hard Ingham's   tranal.). 

18  pe  benefioiis,   IIX,18i    IV, 7-8;  Ad  Lucilivia  epistu 
laroffi  r.ora liuaa ^  Spist.   ^5,  48,   50^   72,    175. 

19  Eplat.   06   (korell'a   transl,}. 
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froni  philosophy  Into  Roman  Juristic  apeeulatlon*   Thoi  graat- 
eBt  of  th«  Koaan  Jarlata  wera  of  Stoic  tendencies.   They 
gave  the  characteriatic  doctrines  of  the  Stoic  philosophy  a 
Juristic  application  as  well  ^b   a  clearness  and  precision 

20 

which  had  been  wholly  lacking  in  the  days  of  Cicero*   And 
fto  the  universal  law  of  the  philosophers  became  the  specula- 
tive Jus  naturale  of  the  Roman  Jurists,  a  body  of  ideal 
principles  supposed  to  be  characterised  by  universal  applic- 
ability to  all  men  I  among  all  peoples »  and  in  all  ages,  and 

21 

by  their  correspondence  with  an  innate  conviction  of  right. 
This  transition  from  Stoic  philosophy  to  Juristic 


speculation  was  n:XQe  easier  by  the  existence  at  Rome  of  the 


Jus  gentium  I  an  important  body  of  case  law  which  haci  been 
growing  up  in  the  praetorian  edict  for  more  than  two  centu- 
ries before  the  Christian  era*   Originally  the  Jus  gentium 
had  been  the  practical  outcome  of  the  necessity  that  pressed 


20  See  Laferri^re,  1/ influence  da  stoic is me  sur  la 
doctrine  des  Juris  cons viltes  romalns ,  Tn  R^mo ires  de  T'aca- 
detnie  des  sciences  moral  et  politiques  (I860),  Vol.  X,  pp. 

21  Voigt,  p(^s  jus  n?ituraXe,  Vol.  T,  sec.  59. 

22  On  the  Jus  gentium ,  see  Rryce,  Stuciies,  pp.  570-575; 
Clark,  Practical  %rurispruGence ,  pp.  350-5^3}  Cuci,  Institu- 
tions juricilTaeB  c e s  F oma Ins  ,  Vo  1 .  T,  pp.  487-491;'  ^arlowa, 
Rffmis Che" Rechts pes ch ichte  »  Vo 1 .    I,  pp.  451-458;  Mitteis, 
Rftmisches  Frivatrecht,  pp.  68-72;  Uoyle,  Institutes,  pp.  K6- 
43;  Muirheao,  Law  of  Rome ,  pp.  225  ff.j  Nettleship,  in  Journal 
of  Philocy  (188Brj,"ToTrTTTT,  pp,  169-181;  Phillipson,  Ira. 
I>aw  and  Custom,  Vol.  I,  chap.  5;  Poste,  Oai  Instituticmes , 

pp.  l-4j  Sohn,  Institutes,  pp.  64  ff.;  VoistTT^g^s  jus' naturale. 
Vol.  I,  sees.  13-15"i'^79-88,  98,  and  passim;  7/esnaIce7  Collect- 
ed' Papex'S ,  pp.  18-21. 
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upon  th6  Roman*  to  provide  rale«  of  law  for  tho  sottlosant 
of  disputes  between  Rovan  citizens  and  aliens  and  between 
aliens  and  aliens.   Some  of  its  principles  were  Influenced 
by  usages  prevailing  asiong  other  peoples »  particularly  among 
the  GrreekSi  but  for  the  most  part  It  was  pure  Roman  law 
mitigated  by  the  praetor *s  Idea  of  what  was  equitable  and 
Just*   long  before  the  notion  of  natural  law  was  borrowed 


from  the  philosophers  the  Jus  gentium  had  at^lned  a  high 
st^ge  of  develop:fient|  and  had  commenced  to  Influence  the  old 
law  of  Rome  and  the  administration  of  Roman  courts  In  the 
provinces*   While  the  eclct  of  the  alien  praetor  made  Its 
liberal  principles  law  for  aliens t  Its  precepts  were  gradu- 
ally transferred  to  regulate  the  mutual  Intercourse  of 
citizens  by  means  of  the  city  praetor's  edict  and  the  writ- 
Ings  of  the  Jurists*   Because  of  Its  equitable  character » 
compared  with  the  stricter  rules  of  the  J\is  civile #  the  Jus 
/yentiup}  came  to  be  regarded  as  a  kind  of  universal  law  for 
all  mankind »  a  law  established  by  natural  reason  among  all 
men*   Thus  according  to  Oaius? 

The  laws  of  every  people  governed  by  statutes  and 
cufltoma  axe  partly  peculiar  to  itself,  partly  common  to 
all  mankind*   The  rales  established  by  a  given  state 
for  its  own  members  ^re   peculiar  to  itself t  and  arc 
called  Jus  civile j  the  rules  constituted  by  natural 
reason  for  all  are  ob^e^g^ed  by  all  nations  alike i  and 
are  called  Jus  gentium* 


R3  (faiu8>  Institutes  ^  I,!  (Posters  transl.)*   Cf. 
Justinian's  In>^titutea/  t/A^Z,;   Digest,  I,l,l,4j  I,1,T)T  Iflf9* 
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Thift  did  not  alter  the  character  of  the  jvis  gentium  aa  a  part 
of  the  poBltlve  and  private  Iaw  of  Rome.   It  was  simply 
aaaumed  that  because  of  Its  Inherent  reaaorfableness  It  mwBt 
be  In  accord  In  Ita  fvmdaFiental  conceptions  with  the  positive 
and  private  law  of  other  peoples* 

It  was  easy  for  Jurists ^  In  the  course  of  this  progress- 
ive llberallzatldn  of  the  Roman  I^w,  to  see  a  relationship 
between  the  working  system  with  which  they  were  fardlliir  and 
the  theoretical  law  of  nature  of  the  philosopher?*.   ^hat 
could  be  more  natural  than  that  the  latter  should  famish 
the  Ideal  foundation  for  the  former #   The  euhstance  of  the 
Jus  pentlum,  when  actually  applied  in  prac;tlce,  was  thought 
to  harmonize  In  gi-eater  part  with  the  precepts  of  natural 
Jvistlce.   It  is  easy  to  see  how  Its  theory  would  tend  to 
coalesce  with  that  of  the  Jus  naturale.  once  the  lattor  had 
found  It  way  from  Greek  philosophy  Into  the  minds  of  Roman 
lawyers  a   The  jys  natuxale  came  to  reprei^ent  the  Ideals  what 
ovight  te  be  established;  the  Jus  gen t lum  repi-eaented  the  real* 
what  was  universally  established •   The  principles  of  the 


24  On  the  relation  between  JujS  naturale  and  jvis  gentium > 
see  Bx>yoe,  Btuclles »  pp.   SVS-'ESC;  Carlyle^  1^*5?.  Poll  fheory, 
Volt  1 1  ppt  36-54,  71-77  J  Punnlngi  PoliticaF'Theoryt^T^c'ient 
^nd  Mediaeval,  pp.  12f*>-129j  Nettleship ,"* in  Jowirnal  of  Ph llogy 
( 1'§86T,""V o  1  •  "X T T I ,  pp^  179-irij  Phillipson,  Int.  Law  and 
Custom,  Vol,  I,  chap,  3;  Pollock,  in  J.P^C.L,  (1900)  N,R., 
Vol,  il,  p,  420;  Fltchle,  Natural  Rljjht'S,  p,  36;  Volgt,  Pas 
jus  natuiale,  Vol,  I,  5ecs,  42,  69-96,  and  paSjBim;  Walker, 
H is t ory »  p,  15i: ,   and  p^asln. 
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formar  could  hardly  be  expected  to  exist  In  universal  pi-ac* 
tlce,  but  they  were  In  any  case  to  be  desired.   The  latter 


was  positive  law,  enforced  everywhere  In  the  Roman  Empire, 
and  conceived  of  as  common  to  all  r'ankind.   As  the  two 
systems  apparently  converged  towards  the  seme  goal  there 
a  tendency  to  call  one  by  the  name  of  the  others   Cicero 
c*^we  very  near  to  sugpej^tlng  such  an  identity.   Gaius  in 

OR 

the  second  centviry  impliedly  recognized  it  as  complete.   A 
group  of  Jurists  at  the  bejlnhing  of  the  third  century,  how- 
ever, denied  a  complete  iclentif lection.    It  is  a  significant 
circuTDStance  that  the  appearance  in  Kosan  juristic  writings 
of  this  tllsposition  to  distinguish  ^jus  fientiuci  and  Jus  natu-> 
rale  corresponds,  in  point  of  tirre  with  the  appeai'ance  of 
certain  new  phrases  about  human  natvire  anci  with  the  aogroatic 
assertion  of  the  nat\u*al  liberty  ana  equality  of  men. 


Kfi  Institutes,  1,1,  incorporated  in  Justinian's  Cigest , 
1,1,9.   This  passage  from  Galas  has  been  taken  freqviently  as 
a\itho<'lty  for  the  proposition  that  thei  e  was  no  real  distinc- 
tion between  the  Jus  gentivm  and  the  Jus  naturals  in  Poman 
Law,   Hee  Barbeyrac's  GroTius ,  11,8,1,  notes  1  and  4j  Barbey 
rac's  P-afendorf ,  XI, 3, 23,  noteSj  Blackstone,  Coaaentaries , 
Introd.,  p.  44  J  Taylor,  Furr.ary  of  Ponan  Iwiiw,'  pV  53 >   r  ir 
Henry  Maine  ?5ave  popular"  currency  to  this  interpretation  in 
the  nineteenth  century,  pax'ticol'^rly  ar.ong  Fnglish  and  Amex*- 
ican  writers.   Ancient  Law,  p.  55.   See  lAWience,  Tsssaya , 
p.  196:  B;^lr:ond,^ln  'T^*P.  (1895),  Vol.  XT,  p.  li^.»j  Taylor, 
Int.  Pub.  T^w^  rp.  2,  ^6;  '^estlake,  Collected  Papers ,  pp.  22, 
A^ .        Vote   recent  invePti^'^ition  has  dlscrecited  this  inter- 
pre tat 
diffic 

pp.  583-585:  Carlyle,  MeJ.  Pol.  Theory ,  Vol.  I,  pp.  36-54; 
Voigt,  Tas  jus  naturalTt  VoT.  I,  r.eci.  4.- ,  69-96,  100,  and 
passim.'^  See  the  explanation  for  the  above  passage  from 
Oaius  "in  Kniep,  Qai  Ins t .\tut lonun . 


ion  and  h«^s  done  much  to  clear  up  one  of  the  most 
rait  points  in  Poman  legal  theory.   See  r^t'yce,  Studies , 


2fi  Carlyle,  Med.  Fpl.  Theory  ♦  Vol.  T,  p.  46 
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IV 


THE  IDEA  OF  KAIUFAL  EClOALITY  IM  AHTI^UITY 

Tha  orisin  of  the  Iden  of  naVarnl  equality  is  lost  in 
the  ebseurity  that  prevails  with  reference  to  the  period 
between  Aristotle  aniS  Cioero*   Soiaewhere  in  that  period 
there  oeourred  at  least  one  decisire  ohan^e  in  political 
thinking,  a  change  that  is  of  profound  siip^ificance  in  connec- 
tion with  the  present  subject.   Aristotle  taught  the  natural 
inequality  of  hunan  nature*    "Rut  is  there  a  slave  by 
nature  I  **  he  queried ,  and  His  answer  was  affirmative  i 

There  isi  froa  the  hour  of  their  birth  soae  are  intended 
to  conmandy  others  to  obey;  they  work  together^  ano  the 
better* the  worknan,  the  better  the  work«  «  «  « 

•  •  •  Pees  not  this  use  of  language  clearly  imply 
that  there  are  two  olasses  of  neny  the  slave  by  naUire 
and  the  freeman  by  nature?   And  where  there  is  a  markeu 
superiority  in  one  class  and  a  narked  inferiority  in 
anothert  there  the  relation  of  i&aster  and  slave  springs 
up;  and  this  relation »  when  arising  naturally  and  not 
resting  merely  on  law  and  force,  is  a  kindly  and  bene- 
ficent oi»/^ 

Cioera  on  the  other  hand  proclaiaed  the  natural  equality 

of  mankind  I 


For  there  is  no  one  thing  so  like  or  so  equal  to 
another,  as  in  every  instance  man  is  to  man*   And  if 
the  corruption  of  customs,  and  the  variation  of  opinions, 
did  not  induce  an  imbecility  of  minds ,  and  turn  them 
aside  from  the  course  of  nature^  no  one  would  more  neaur- 
ly  resemble  himself  than  all  men  would  resemble  all  mBn. 
Therefore,  whatever  definition  we  give  of  man,  will  be 
applicable  to  the  whole  human  race.   And  this  is  a 
good  argument  that  there  is  no  dissimilarity  of  kind 
among  men}  because  if  this  were  the  case,  one  definition 
could  not  include  all  men*. 


27  Politics,  1,5-6  (Jowett^s  transl*). 
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In  faot»  reaBont  whl<»h  iilon«  gives  us  so  oMmy  advan* 
tsges  over  beasts »  by  seans  of  which  we  oonJecVare^ 
argue  9  refute »  disoourse^  and  accomplish  and  conclude 
or  design,  is  assuredly  cooson  to  all  men}  for  the 
faculty  of  acquiring  knowledge  is  similar  in  all  husan 
Binds  I  though  the  knowledge  itself  may  be  endlessly 
dirersified*   By  the  same  senses  we  all  perceive  the 
same  objects,  and  those  things  which  move  the  senses  at 
all,  do  move  in  the  same  way  the  senses  of  all  men« 
And  those  first  rude  elements  of  intelligence  which,  as 
I  before  observed,  are  the  earliest  developments  of 
thought,  are  similarly  impressed  upon  all  men;  and  that 
faculty  of  speech  which  is  the  interpreter  of  the  mind, 
agrees  in  the  ideas  which  it  conveys,  though  it  may 
4iffer  in  the  words  by  iriHieh  it  expresses  them.   And 
therefore  there  exists  not  a  man  in  any  nation,  who,  if  ^ 
he  adopts  nature  for  his  guide,  may  not  arrive  at  virtue. 

Thus  Cicero  distinguished  the  true  or  ideal  character  of 
man  from  the  aotvial.   Re  maintained  the  theory  of 


humian  equality,  but  realissed  that  account  must  be  taken  of 

29 
tha  actual  fkcts  of  human  diversity  and  corrupt Ion • 

Under  the  early^  Kmpire  Seneelt  developed  Cicero's  concept 

30 

tion  of  natural  equality  in  somewhat  greater  detail.    Unus 
omnium  parens  «%wdua  est,  he  declared,  and  those  who  denied 
the  natural  capacity  of  slaves  he  denounced  as  ignorant  of 
hviman  right •   To  the  notion  of  natural  equality  Seneca  added 

the  conception  of  a  primitive  state  of  nature  in  which  men 

31 
were  innocent  and  happy*   This  enabled  him  to  draw  out 


28  Pe  legihus ,  1,10  (Barham*s  transit}*   See  Carlyle, 
Med.  Po  1  # theory ,1^0 !>  I,  chap.  1. 

^^  2$i   l^gi^us  t  1,12. 


30  pe  beneficiis,  IIX,18j  IIT,20i  111,28;  Ad  Lucilium 
ularua  moralium,  Kp' 

Theory ^  ?ol.  t,  chap,  8. 

31  Epist.  90. 


epistularua  moralium,  Kpist,  57.   See  Carlyle,  Med.  Pol, 
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Boaewhfit  aoro  sharply  th,e  distinction  between  the  conditions 
suitable  to  aan  in  a  state  of  natural  equality  and  those 
aade  necessary  by  the  actual  corruption  of  human  nature* 
Re  regarded  the  great  institutions  of  society ,  property 9 
slavery  I  and  govemoenti  as  the  consequences  of  and  remeoies 
for  human  corruption*   They  were  ^ood  as  resedies^  but  not 
properly  to  be  eonsidered  as  good  in  theaselves/   "It  can 
scarcely  be  doubted »**  renarks  Mr*  A«J«  Carlyle  of  the  theo- 
ries  represented  by  Cicero  and  Seneca »  "that  we  have  here 
presented  to  us  the  foundation  of  those  dogflMttic  st^atenents 
of  the  lawyers  like  Ulpian  and  Plorentlnusi  in  which  all  men 
are  presented  to  as  as  being  by  naVore  free  9  by  natux^e 
equal. "^^  It  Bm^mB   equally  certain  that  we  are  here  very 
close  to  the  origin  of  that  conception  of  natural  equality 
which  writers  of  the  seventeenth  centviry  were  to  translate 
Into  the  theory  of  the  law  of  nations  and  apply  to  separate 
states* 


THB  IDEA  OP  NATURAL  E(iUALITY  IK  THS  LKOAL  SYSTEM  OP  ROME 

The  idea  of  naUiral  equality  followed  the  conception 
of  the  law  of  nature  into  the  speculations  of  the  Roman 
jurists  and  ultimately  became  one  of  the  fundamental  postvt- 


32  Med*  Pol.  Theory »  Vol.  I^  p.  9 
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latet  of  the  jus  naturale^   It  helped  to  nccentuate  the 
oBsentlally  ideal  Gharaoter  of  that  body  of  principles »  and 
oheckeo  the  tendency  which  had  appeared  in  some  of  the  earli- 
er Jurists  to  identify  those  principles  with  the  rules  of 


the  Jus  pentium^   Later  Jurists  clearly  opposed  the  Jus 
gentium  to  the  jus  nnturale  on  at  least  one  point  of  profound 
importance.   Slavery  was  universal  in  the  anciont  world  and 
so  must  be  regarded  as  part  of  the  Jus  :;en t iun ;  but  it  was 
contrary  to  the  Jus  naVaiale»  for  by  the  law  of  nature  all 
aen  should  be  free  and  equal.   The  distinction  was  stated 
explicitly  by  Ulpiani  who  declared  that  "by  natural  law  all 

were  born  free>"  while  '^slavery  came  in  throvigh  the  Jus 

33 
gentiviTO.'*   Plorentinus  saidi 


Slavery  is  a  creation  of  the  Jus  pentium>  by  which  a 
man  is  subjected »  contrary  to  n^^ture,  to  ownership  on 
the  part  of  another. 

And  Tryphoninus  made  the  sane  dlstinctlonr 

Liberty  we  know  exists  in  virtue  of  natural  law  and 
command  over  mto  was  introduced  by  the  law  of  the  world 
(Jus  gentium),  ♦  .  . 

In  Ulpian^s  famous  phrase  p  Qaod  ad  J  vis  naturals  attinet^ 

opnes  homines  aequales  sunt*   Through  Ulpian,  Tryphoninus, 

and  Florontinus f  at  the  beginning  of  the  thira  century >  the 


33  Digest,  1,14. 

34  Ibid.,  1,5,4  (Monro's  transl.}. 

35  Ibid.,  XII»6,64  (Monro's  transl.). 

56  Ibid.,  L,l''^,32.   ••Qviod  attinet  ad  Jua  civile, 
servi  pro  hull  is  habentur;  non  tamen  et  Jure  n'^turali,  quia, 
quod  ad  Jvis  naturals  attinet,  omnes  homines  aequales  sunte" 
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theory  of  the  natural  equality  of  pxBn   passed  Into  the  system 

37 
of  the  Ronan  Law»    It  became  the  goal  of  the  law's  develop^ 

ment,  an  Ideal  never  perfectly  attained  but  still  to  be 

desired. 

The  icaxlm  of  equality  had  never  been  defined  with  any 

great  precision  by  the  philosophers.   In  a  general  way  they 

seem  to  have  had  In  mind  an  equality  of  capacity  for  learn* 

Ingy  virtue,  or  natural  rights.   For  the  lawyers  of  Rome 

the  Idea  had  a  significance  which  can  be  stated  somewhat 

definitely;  their  Ideal  of  equality  was  an  equality  of  capa- 


city for  legal  rights.   The  old  Jus  civile  had  contained 

Sfi 

many  arbitrary  distinctions  between  classes  of  persons. 
Then  the  later  Jurists  declared  thtt  omnes  homines  aequales 

t 

sunt  they  Intended  to  affirm  that  under  the  ideal  Jus  naturals  > 
and  In  so  far  as  positive  law  approximated  to  it,  these  arbi* 
trary  distinct ions  were  swept  away*   The  conflict  which  they 
discovered  on  the  subject  of  slavery  illustrates  the  point. 
Inequalities  of  condition  like  slavery  were  contrary  to  the 
law  of  nature  and  could  only  be  Jvistifled  by  positive  law. 
The  opinion  held  by  the  later  Jurists  was  embodiea  in  the 
Corpus  Juris  Civilis.  &o   also  were  certain  confusing  ex*- 
tracts  from  Oaius;  but  by  the  time  of  Justinian  equality  in 


37  Institutea  .  1^292.   On  slavery  in  Ronan  Law,  see 
Bryce,  r>  tud ies  ^  pp*  585-586;  Buckland^  Roman  Law  of  r^laveryi 
Car ly let  ^ed.  Pol.  Theory ,  Vol.  I,  pp.  36-541^1-77. 

38  See  Posts ^  gal  Instltvitiones ,  sees.  9  ff . 
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tha  RoBAn  Lav  had  acquii/ed  that  signlflcanoe  which  It  retained 
throughout  the  Middle  Ages#   The  jaa  na ti^£^ J^e_  had  come  to 
Bean  a  body  of  ideal  principles  which  men  could  rationally 
apprehend  and  which  included  the  perfect  standards  of  right 
conduct  and  Justice*   Squality  by  the  jus  natvirale  waa  an 
ideal  norm  of  theoretical  perfection  meaning  an  equality  of 
capacity  for  rights*   rrom  Rome  the  idea  of  natural  equality 
passed  to  the  cloistered  scholars  of  the  Middle  Ages. 

VI 


THK  LAW  OP  NATIJPE  AMD  NATURAL  EQUALITY  IX  PATPI?^TIC  ".'RITINOS 

Similar  conceptions  in  slightly  different  g^^iise  were 
transmitted  to  the  Middle  Ages  by  the  Fathers  of  the  Chris- 
tian  Church •'*  The  Oreek  theory  of  natural  law  obtainea  a 
prominent  place  in  theology  at  the  very  beginning  of  the 
Christian  era*   St  Paul's  conception  of  law  written  in  the 
hearts  of  men^^was  not  unlike  Cicero's  law  universal.   At 
any  rate  his  words  were  taken  in  that  sense  by  the  early 
Fathers.   The  theorieift  of  Cicero  and  the  later  philosophers 
were  adopted  by  the  Fathers  with  only  such  changes  of  detail 
ma  were  convenient  for  the  teaching  of  Christianity.   Nature 


3»  The  best  secondary  account  in  English  is  in  Carlyle, 
Med>  Ppl4  5]>eprj,  Vol.  I,  pp.  62-89,  102-124.   The  author 
i«  indebted  ib'^this  work  for  many  valuable  references. 

40  Pomans,  11,12  ff. 
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WA8  idanilfl#d  with  dodp  and  the  law  of  nature  with  the  un-* 

written  law  of  Ood#   The  theory  of  natural  law  became  a 

41 
coBraonplace  of  patristic  thought. 

The  e^riy  Churah  held  also  a  conception  of  human  equali- 
ty which  was  quite  similar  to  that  of  contemporary  philosophy • 
Faith  in  Jeavia  waa  icade  the  primary  testi  and  in  thia  faith 
there  were  no  diatinctiona  of  rich  or  poor^  high  or  low^  free 
or  slave.   So  there  developed  anong  the  lowly  claaaea  a 
notion  of  equality  which  coincided  in  many  respecta  with  the 
theory  which  Stoiciam  waa  propa.'^ating  ?it  the  social  apex. 
As  Christianity  spread  upward  its  wal^^iiade  easier  by  the 
Stoic  conception  of  the  identity  of  hunan  nature  over  all 

the  world.  The  prevalence  of  this  theory  is  su/?ge3ted  by 

4S 
the  treatment  of  slavery  in  the  New  Testament.   Distinctions 

of  condition  were  regaCrded  as  belonging  to  the  outer  man. 

Whether  slave  or  free^  all  nen  were  considered  equal  in 

capacity  for  the  aoral  and  spiritual  life. 

The  same  idea  was  developed  by  the  Christian  Fathers, 

who  simply  restated  in  their  own  fashion  the  theories  of 

0 

Cicero,  Seneca,  and  the  lawyers.   The  transition  to  the 

patristic  conception  of  natural  equality  is  well  illustrated 

by  L^ctantius,  who  said; 

For  Ood,  who  produces  and  gives  bzeath  to  men,  willed 
th^t  all  should  be  equal,  that  Is,  equally  matched. 
He  has  imposed  on  all  the  sacie  condition  of  living;  He 


41  See  St  Isidore  of  Seville,  Ktyroologiarum,  V,2  and  4. 

42  See  I  Corinthians,  XXI,  13}  Galatians ,  1X1,26*28; 
Colossians,  XII, 11. 
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haa  produced  all  W  winder.;  Be  ha«  promlned  imnortality 
to  all;  no  one  la  cut  off  from  Hie  heavenly  benefits • 
For  aa  He  cliatrlbutea  to  all  alike  Hia  one  light,  senda 
forth  Hia  fountains  to  all,  suppliea  food,  anci  givea 
the  noat  p3jaaaant  reat  of  aleept  so  He  bestows  on  all 
eQuity  and  rirtue.  In  Hia  sight  no  one  is  a  slave^  no 
one  a  naster;  for  if  all  have  thej^aasne  Father,  by  an 
equal  right  we  ai^e  all  children »^ 

r^alvian  referred  to  slaves  quos  etai  nobis  servitutia  condi- 

44 

cio  Inferiorea,  horaana  taaan  sors  redd it  aequales*    St 
Augustine  declared  that  aen  as  created  by  Ood  were  free  and 
equal*   St  Gregory  the  Great  insisted  upon  the  same  concep* 
tion,  and  his  phrase  oanes  nafligue  natura  aequales  sumus  was 
the  patristic  parallel  of  Ulpian^s  guod  ad  jus  naturals 


attinet,  omnes  homines  aequales  aunt#   The  Fathers  discussed 
the  idea  of  equality  in  greatest  detail  in  connection  with 
slavery*   A<Iopting  Heneca^s  suggestion,  they  argaed  that 
coercion  had  been  unnecessary  in  the  state  of  nature  and 
perfect  equality  had  been  the  rale,  but  when  sin  came  into 
the  world  men  required  discipline  and  coercion  to  make  them 
obeerve  the  principles  of  Justice  and  right.   Hence  much 
which  was  contrary  to  nature  in  the  primitive  state  became 
necessary  in  the  actual  conditions  of  human  life,  and  slavery 
became^  a  legitimate  and  usefvil  institution.   This  explana* 
tion  of  the  contrast  between  actual  institutions  and  the 


43  Pivinarara  infltitutionun,  V,15  (Fletcher's  transl.}, 

44  Pe  gabernationq  Pel,  111,7. 

45  Pe  clvitate  Pel,  xrx,16. 

46  Moraliuffi  libri,  XX 1, 15.   Cf.  his  FeSiilae  pagtoralis 
liber  t  TXT.    TTt,  cap. ""37  "Quomodo  adronendi  seivi^  et  domini.'^ 
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lde«iX  of  equAlity  wafi  stated  clearly  by  St.  Ausviatlne; 

Sin  therefore  is  the  ciother  of  servlUidet  and  first 
cauee  of  man*8  subjection  to  mm;  which  notwl that and log 
cones  not  to  pass  but  by  the  direction  of  the  highest » 
In  when  Is  no  Injvistlcey  and  who  slone  knows  best  how 
to  proportionate  his  punishment  \into  man*s  offences i  •  .  • 
But  take  a  man  as  God  created  him  s:t  firsts  and  so  he  Is 
neither  slave  to  man  nor  to  sin*   But  penal  serylVade 
had  the  Institution  from  that  law  which  commands  the 
conservation!  and  forbids  the  disturbance  of  nature's 
order t  for  If  that  law  had  not  first  bsfS  transgressed » 
penal  servitude  had  never  been  enjoined* 

The  theory  of  the  Pall  deprived  the  Idea  of  equality  of  much 

of  the  practical  sl^^nlflcanoe  which  It  had  for  the  lawyers. 

So  far  from  being  a  goal  toward  which  mankind  could  hope  to 

progress  on  earth ,  It  became  an  Ideal  condition  from  which 

mankind  had  long  since  fallen*   An  eqviallty  of  capacity  for 

the  moral  and  spiritual  life  was  all  that  remained  of  the 

perfect  equality  of  the  age  of  Innocence* 


far  attention  has  been  directed  briefly  to  the 
rise  of  the  Idea  of  natux'Sl  law  In  Greek  philosophy i  Its 
further  oevelopment  In  Stoicism^  Its  Influence  at  Rome  In 
the  age  of  Cicero »  and  Its  Incorporation  Into  tius  theory  of 
Roman  T^w  by  the  clasalcal  Jvirlsts  and  Into  the  theory  of 
the  Church  by  t>^.e  Christian  Fathers*    The  Ideal  character 
of  natural  law  has  been  emphaslised  both  In  relation  to  Roman 
Lnw  and  to  patristic  theory*   An  Important  change  has  been 
Indicated  between  the  time  of  Aristotle  and  the  age  of  Cicero 
with  reference  to  the  conception  of  natural  equality;  and 


47  Pe  clvitate  Del ,  XIX^IS  (Healey'a  transl.)*  .  Cf . 
Bt  Am>)ro8e,  Pe'^OB e ph  l^a WJ^axcha ,  cap.  IV. 
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I 


it  hRB  been  pointed  ovit  that  this  conception  became  one  of 
the  principles  of  the  Roman  Jua  natvirale  tind  one  of  the  postu- 
lates of  patristic  speculation.   It  Is  Important  to  remember 
that  these  Ideas  had  a  perfectly  continuous  history  down  to 
the  period  of  the  classical  writers  on  the  law  of  nations  In 
the  sixteenth  and  seventeenth  centuries*   The  philosophers 
of  the  ancient  worlds  the  Roman  JvirlstSi  anci  the  Christian 
Fathers  were  the  fo\int  and  Innplratlon  of  mediaeval  thought. 

VII 


THK  LAW  OP  NATURE  IN  THE  MIDPIJ?  AGES 


The  hlatory  of   the  law  of  nature  lllvistrates  this  essen- 
tial continuity  of  Ideas  throuf^hout  the  Middle  Ages»   The 
mediaeval  civilians  were  certain  to  adhere  closely  to  the 
lines  laid  down  by  their  classleal  predecessors »  If  for  no 
other  reason  becavise  of  the  extraordinary  ralue  which  they 

48 

attached  to  the  letter  Of  written  texts.   It  never  occurred 
to  then  to  challenge  the  existence  of  an  Immvitable  law  of 
nature  which  oovild  be  ascertained  by  reason.   The  canonists 
repeated  the  tripartite  classification  of  law^  and  In  addl* 
tion  Identified  the  immutable  law  of  nature  with  the  law  of 
God  revealed  in  huaan  reason.   The  cieflnltlona  formulated 


48  See  Accaralus^  Ins t i tut  1  p num  lurls  civllls  •  •  • 
cum  Accursiana  Interpre tat lone »  IfZl  Azo,  Summa  Azonls  g   Inst. » 
^72 ;  Brachylof^us  tbtlus  juris  civllls  ,  p •  6  j  Irne r lus  ,  P e 
aequlXate"^  fXX,   and  C^viestlonea  de  lur Is  subtHltatlbvia  »^I; 
Roger lus ,   Summa  codlcls^  1,14. 
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by  St  Xaldor«  of  !>0Vill«  At  tho  beginning  of  the  seventh 
century  were  taJcen  over  alnoat  lUerAlly  in  Oratlan's 
Pe ore turn > 

All  laws  are  either  divine  or  human.   Divine  laws 
are  in  accord  with  nature 9  human  laws  with  custom;  and 
therefore  the  latter  vary^  since  some  are  salted  to  one 
nation,  sone  to  another.  •  •  # 

Law  moreover  is  either  natural ^  or  civil ,  or  of 
nations. 

Natural  law  is  comnon  to  all  nations  in  that  it  is 
adhered  to  everywhere  by  an  instinct  of  nature  without 
leglslatlont*^ 

These  conceptions  were  blended  into  a  single  system  in 
the  theory  of  law  presented  by  r»t  Thomas  Aquinas  in  the  thir- 
teenth century.   His  fourfold  classification  had  an  enduring 

influence*   Law  according  to  ?t  Thomas  was  eternal ,  natural 1 

50 
hvinan^  and  divine.   The  eternal  law  was  the  expression  of 

the  reason  of  God  the  supreme  Lawgiver.   That  part  of  the 

eternal  law  which  was  not  revealed »  but  was  made  known  to 

man  by  his  own  reason  was  the  law  of  nature.  ""^  Throughout 

the  thirteenth f  fourteenth,  and  fifteenth  centuries  there 

was  a  tendency  to  recur  to  the  ancient  philosophers  and  to 

such  ecclesiastical  authorities  as  (^ratian  and  Aquinas  1  with 

the  result  that  the  law  of  nature  wan  more  commonly  vised  in 

52 
an  ethical  or  theological  significance.   In  the  course  of 


49  neoretupii  Distinct io  pritaa,  cc.  1,  6,  and  7.   Of  ^ 
St  Isidore,  E tymo loff iarun ^  V,  2-4. 

50  Suroroa  theologica,  IT, 1,91. 

51  Ibid. t  II,l,91,l-2j  II, 1,94. 

52  Bryce,  Studies,  p.  595. 
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the  Refcrmatlon^  howeyer,  there  waa  a  reversion  to  Roman 

53 

textf^«    Protestant  writers  Ciid  not  aoknoivle^.ge  the  author- 
ity of  Aristotle,  the  Churchy  or  the  Canon  Law.   Catholic 
(disputants  were  anxious  to  meet  thein  on  their  own  ground, 
and  so  the  tendency  was  to  bring  the  classical  Poman  I-iaw  into 
greater  prominence.   Thus  a  more  secalar  and  legal  cast  was 
given  to  the  whole  discussion  of  natural  law,  and  the  way 
was  prepared  for  the  great  writers  on  the  modem  law  of 
nations. 

Awong  the  schoolmen  a  great  deal  of  controversy  abovit 
the  law  of  naVore  turned  upon  the  question  which  asks  whether 
the  essence  of  law  is  will  or  reason,   Accorciing  to  one  view 
the  law  of  nature  was  an  intellectual  act  independent  of 
will.   It  was  the  dictate  of  reason  as  to  what  is  right, 
and  though  grounded  in  the  being  of  God  it  was  unalterable 
even  by  him.   The  other  opinion  saw  in  the  law  of  natvire  a 


divine  command  which  was  right  and  binaing  because  willed  by 

God  the  supreme  lawgiver #   According  to  either  view  God  was 

■f 

the  ultimate  cause  of  natural  law.   The  prevailing  opinion 
seems  to  have  been  of  a  mediating  kind.   It  regarded  the 
substance  of  natural  law  as  the  dictate  of  reason  flowing 
from  the  divine  being  and  unalt*^rably  determined  by  the 

a 

naturo  of  things  which  ia  corcprised  in  God.   Its  binding 


53  Pollock,  in  J.r.C.:...  (19C0)  K.r.  ,  Vol.  II,  p.  429 
64  (Jlerke,  Political  Theory ,  pp.  75,  173. 
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force  I  and  that  lilona,  wns  traced  to  0ocl*8  will.   Thus  St 

Thonas  Aquinas  deflnsd  l^w  af$ 

an  ordinance  of  reason  for  the  eeneraX  goodi  emanating 
froa  him  who  haa  the  care  of  the  CQimMUltyp   and  promil* 
gated .^^ 

According  to  this  definition, 

Every  law  eaaoatea  from  the  reason  and  will  of  the  law- 
giver i  divine  and  natural  law  from  the  reasonable  will 
of  Gods  br^TTiin  l^w  from  the  will  of  man  regulated  by 
reaaon.^* 

57 
The  same  opinion  was  presented  later  by  Suarez. 

Another  difficulty  coBSTion  to  all  speculation  on  the  law 
of  nature  was  concerned  with  its  iimnutability.   Throughout 
the  Middle  Ages  it  was  described  as  supreme  and  imirutable 
law;  and  yet  it  was  always  recognized  that  the  rules  of 
natural  law  must  be  amplified  or  restricted  to  sviit  the 
world  of  realities •   fo  a  distinction  was  often  drawn  be- 
tween the  innvitable  first  principles  and  the  mutable  second- 
ary rules •   This  distinction  was  stated  clearly  by  ft 
Thomas  Aquinas: 

A  change  in  the  natural  law  nay  be  vinderstooa  in 
two  ways.   One  way  is  the  way  of  audition t  Ana  in  that 
way  there  is  nothing  to  hinder  the  natural  law  being 
changed t   for  eiany  enacuments  useful  to  hvuspin  life  have 
been  added  over  and  above  the  natural  law,  as  well  by 
the  divinf  law  aa  by  hur^n  laws.   Another  conceivable 
way  in  which  ,the  natux*al  law  might  be  changed  is  the 
way  of  subtraction  I  that  soaething  should  cease  to  be 
of  the  natural  law  that  was  of  it  before •   Understand- 


55  Fiiinna  theoloGJca^  TT, 1,90,4  (P.i.ckal)y*5;  transl.) 

56  Ibid>,  IT, 9^7, 3  (Rickaby's  transl,). 

57  7ract!\tvis  de  le::ibuB,  T'^,5-in* 
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Ing  change  in  this  sense »  the  natural  law  is  absolutely 
iramutable  In  Its  first  principles!   but  as  to  secondary 
precepts 9  vrhich  are  certain  detailed  conclusions  closely 
related  to  the  first  principles »  the  natural  law  is  not 
so  changed  as  that  its  dictate  is  not  right  in  most 
cases  steadily  to  abide  by:   it  may,  however t  be  changed 
in  some  particular  cassi  and  in  rare  instances ^  through 
some  special  causes  impeding  the  obseryance^gf  these 
secondary  precepts »  as  has  been  said  above* 

In  the  next  century  William  of  Ockhan  offered  a  classifica- 
tion of  Jus  naturals  into  (a)  the  vmi'^ersal  rules  of  condvict 
dictated  by  natural  reason,  (b)  the  rales  binding  on  a 
society  governed  by  natviral  reason  without  any  positive  or 
customary  law,  and  (c)  the  rules  which,  while  deduced  from 
the  precepts  of  natural  Justice,  are  not  concerned  with  fund- 
amentals and  hence  may  be  modified  by  positive  authority.^* 
The  "secondary  law  of  nature**  could  be  referred  to  either 

the  second  or  third  category  in  Ockham*s  classification* 

» 

Whatever  disputes  arose  with  respect  to  its  attributes, 
the  ground  of  its  obligatory  force,  or  its  immutability,  all 
were  agreed  that  there  was  a  law  of  naV%ire  which  was  true 
and  perfectly  binding  law.   Bodin,  in  the  second  half  of 
the  sixteenth  century,  accepted  without  question  or  dis* 
ousslon  the  existence  of  a  law  of.  nature  apart  from  all 
positive  law.    His  opinion  was  simply  added  evidence  of 
that  widespread  and  deeply  rooted  conviction  which  was  already 


58  Suroma  theologica^  1X^1,94^5  (Rickaby's  transl.). 

59  Pialogjs ,  iir,2,3,6* 

60  to   la  republiqae  ,  1,8. 
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tors  on  Gratlan»  explained  the  conflict  betireen  the   jus 


naturale  and  the  Jus  gentlvm  In  regard  to  eqviallty  by  dlvld- 

63 

ing  the  former  into  commands »  prohibitions ,  and  demonstrations. 
Included  in  the  demonstrations  were  those  things  which  natural 
law  neither  commands  nor  f orb ids »  but  simply  shows  to  be 
good  and  therefore  desirable.   The  commands  and  prohibitions 
were  unalterable!  but  the  demonstrations  cauld  be  changed  by 
positive  law.   Ruf Inlus  thovif^ht  in  fact  that  they  must  be 
changed  on  occasion  in  order  that  the  true  ends  of  natural 


law  might  be  realised,  statural  liberty  was  Included  among 

T 

the  demonstrations  9  and  the  conclusion  was  reached  that 
Institvitions  like  slavery »  which  appeared  to  violate  natural  ' 
law 9  were  really  the  means  by  which  men  were  trained  to 
obey  it.   Along  with  their  assertion  of  the  dogma  of  equality , 
the  canonists  tolerated  slavery  and  even  Justified  it.   No 
more  convincing  proof  Is  needed  than  the  provision  which  the 
Canon  7^w  made  for  the  position  of  the  Church  as  slave** 
owner. 

It  was  common  learning  throughout  the  Middle  Ages  that 
there  were  nonaVaral  distinctions  In  hviman  nature ,  but  that 
differences  of  condition  had  been  Introduced  by  positive  law. 
St  Thomas  Aqviinas  argvted  that  all  men  were  eqvial  by  the  law 
of  nature »  but  that  the  natural  law  had  been  changed  by 


63.  KuflniuSi  Summa  decretorum»  Distinctio  I.   Cf . 
Stephen  of  Tournai,  Sumga  docretorun,  Distinctio  I. 
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Rddltlon  In  this  rMpect  ^by  the  reason  of  m^n  for  the  utility 

AS 

of  hunan  life."   He  Justified  slavery  not  only  as  a  punish- 
ment  for  sin /but  also  as  an  Incentive  to  bravery  on  the  part 
of  soldiers  who  might  be  enslaved  If  vanquished.   Tradltlon- 

67  68 

al  theories  were  presented  by  71111am  of  Ockhami  Wycllffe, 
and  eovmtless  others  after  Aquinas.   It  la  unnecessary  to 

■raltlply  II  lost  rat  Ions.    Civilians  ^  canonists  i  theologians^ 

60 
and  even  the  feudal  lawyers  affirmed  the  natural  equality 

of  all  mankind. 

The  heritage  of  mediaeval  learning  from  which  classical 

writers  on  the  modern  law  of  nations  derived  the  materials 

for  their  treatises  contained  few  conceptions  of  greater 

Importance  than  that  of  the  equality  of  men  by  the  natural , 

law.   This  natural  eqviallty  was  not  Immutable.   It  had 

b#en  seriously  restricted  by  the  positive  jus  gentium.   It 

was  essentially  an  Ideal  equality »  whether  the  Ideal  waa 

posterior  as  with  the  theologians ^  or  anterior  as  with  the 

lawyers.   tt  was  an  equality  of  dapaclty,  among  the  theo- 

loglans  a  residuary  equality  of  capacity  for  the  moral  ana 

spiritual  llfOt  and  among  the  lawyers  an  Ideal  equality  of 

eaxiaclty  for  rights. 


65  Sumiw  theologlcat   11,1,94,5. 

66  Pe  reglmlne  prlnclpvtm,   11,10, 
^'^  T>ig^l02UB>   TTI,2,3,6. 

68  Pe  civlll  domlnlOt   1, 32-34 • 

« 

69  See  Pes  rachsensplegels  erster  The 11,  111,42,1, 
Glelchhelt  der  Menschen  vor  GoTt" j  Brltton,  1,32,1. 
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IX 

THE  CONCFPTION  OP  A  TTATE  OP  NATUPK 


The  conception  of  an  original  state  of  nature  waa  the 

third  Important  a.^ency  conatantly  relied  apon   toy  the  F^^bli- 

ci;^^a  who  translated  the  idea  of  natural  eqvtality  Into  the 

Law  of  nations*   This  conception  had  no  necessary  oonnection 

*ith  thst  of  natural  law,  or  of  natural,  eqvialitj,  although 

historically  it  was  closely  associated  with  them  both«   The 

literature  of  antiqviity  abounds  in  allusions  to  the  condition 

of  man  prior  to  the  institvition  of  human  govemroent  and 

indeed  prior  to  any  social  life.   This  natural  condition 

was  of  no  great  interest  to  philosophers  like'Ai'iatotle  or 

Cicero,  who  held  that  man  was  by  nature  a6apte<l  to  political 

society,   For  later  philosophers ,  however,  it  had  an:'ab8ori>- 

ing  interest.   It  occupied  an  important  plaoe  in   the  politi* 

cal  theories  of  Beneda  at  the  beginning  of  the  Chris tilin  era. 

One  of  the  most  important  differences  between  the  political 

theories  of   Cicero  and  of  S>eneca  is  to  be  found  in  the  latter^ a 

conception  of  the  prinitive  state  of  innocem^e;   According 

to  Seneca's  opinion  there  was  a  golden  age  antedating  the 

age  of  conventional  institutions: 

But  the  first  men  and  their  inaediate  descendants 
followed  Nature}  pure  and  uncorrupt;  and  held  the  same 
both  for  their  leader  and  law;  by  an  orderly  submission 
of  the  worse  to  the  better {  for  this  was  ever  the  rule 
of  simple  Nature.  .  •  .Kjcquisitely  happy  then  arast  the 
people  have  been,  among  whom  none  could  obtain  power 
but  he  that  was  a  good  mam   for  he  may  do  whatever  he 
pleases,  who  thinks  he  can  do  no  more  than  what  he 
ought  to  do.   Posidonlus  therefore  judge th,  that  wise 
men  only  ruled  In  the  age  that  was  called  the  golaen. 
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That  could  be  haipplar  thatn  ih#  raQ#  of  manT   They 
enjoyed  all  nature  In  common {  she  aa  a  kind  parent  was 
the  protectj^eae  of  all  men«i^and  ^ave  than  aeeure  poaaeB- 
slon  of  the  pvibllc  wealth,'^^ 

The  contrast  which  Beneca  drew  between  primitive  and  con* 

ventional  institutions  probably  represented  a  tradition 

which  was  current  among  at  least  some  of  the  Stoic  thinkers 

of  his  time* 

Apparently  this  tradition  had  no  great  influlftice  on  the 
Roman  Jurists.   Mr*  Carlyle  thinks  that  he  has  detected  a 
disposition  in  Ulpiant  Tryphoninus^  and  Plorentinus  to 
contrast  the  primitive  with  the  conventional  state  of  society 
in  connection  with  the  institution  of  slavery;  he  suggests 
that  this  disposition  may  have  had  something  to  do  with  the 
rise  of  the  distinction  between  the  Jus  gentium  and  the  Jus 
naturale,  ^   The  evidence  is  not  very  conclvisive.   In  general 
it  may  be  said  that  the  Jus  naturale  of  the  Poman  lawyers 
had  no  connection  with  the  primitive  state  of  nature •  The 
Jurists  were  not  troubled  about  primitive  man^  nor  did  they 
believe  that  in  the  Jus  naturale  they  had  discovered  a  "lost 
code  of  nature."   They  were  content  to  leave  such  specula- 
tions to  the  poets  and  the  philosophers. 

The  Pa there,  on  the  other  hand,  were  very  much  under 
the  influence  of  this  conception.  They  conceived  of  the 
state  of  man  before  the  Pall  much  as  Seneca  conceived  of  the 


70  Ad  Luciliam  epistularom  moralium,  Epist.  90  (Morell's 
transit). 

71  Med.  Pol.  Theory ,  Vol.  I,  pp.  42-44.   Cf.  Digest > 
1,1,4;  1,175;  T75,4j  XTI,6,64;  Institutes,  I,2,J;* 
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golden  Age.   They  prof  eased  to  belieTe^  that  there  had  been 
a  time  when  men  w«re  free  and  equal,  gooda  were  poBaeeaed 
In  coflononi  and  government  was  not  necessary •  *  ''.And  this  is 
not  to  he  regarded  as  a  poetic  fiction,  hut  aa  the  truth, ^ 
declared  Lactantius.   They  held  that  beoause  of  sin  man 
passed  out  of  this  primitive  state  and  into  that  condition 
In  which  the  conyeniional  institutions  of  society  becane 
necessary.  ^^  The  patristic  view  of  slavery,  property,  and 
government  tuxmed  upon  this  distinction  between  the  prinitive 
and  the  conventional. 

The  theory  of  a  state  of  nature  was  reproduced  in  a* 
variety  of  fonas  by  writers  of  the  Middle  Ages.   Although 
it  was  not  a  subject  of  great  interest  to  the  civiliaas, 
they  frequently  aceovihted  for  the  existence  of  institutions 
contrary  to  natural  law  by  assvming  that  the  law  of  naVore 
was  appropriate  to  a  natural  or  primitive  condition  of  man* 


kind,  while  the  actual  institutions  of  society  had 

been  accomodated  to  other  and  less  perfect  conditions.   The 

idea  found  occasional  expression  in  the  treatises  of  feudal 

lawyers .   There  Is  a  passage  In  Br it ton  in  the  chapter  on 

villenage  which  Illustrates  the  conception's  influencei 

This  condition  was  of  ancient  time  changed  from  freedom 
to  bondage  by  the  constitution  of  nations,  and  not  by 
the  law  of  nature,  as  it  stood  at  the  time  of  the  flood 
and  earlier,  when  all  things  were  common  to  every  one, 
and  all  men  were  entirely  free,  and  lived  according  to 
the  law  of  nature . 


72  Plvinaram  institutionum^  V,5. 


73  St  Augustine,  Pe  clvitate  Del>  XIX, 15. 

74  1,32,1  (Nichols*  transl.).   Cf.  Beaumanoir,  Coutumes 
de  Beauvalsis,  sec.  1453,  Vol.  XI i  p.  235. 
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The  canonists  did  not  occupy  thenaelvoa  to  any  gro'\t  extent 
with  speculation  about  the  state  of  nature t  bvit  they  apparent- 
ly held  an  opinion  of  the  Oolden  Age  of  innocence  and  the 
Pall  which  was  based  upon  the  theory  developed  by  Seneca  and 
the  Fathers #   In  the  scholastic  literature  of  the  later 
Middle  Asm  there  is  a  great  deal  of  specv^lation  about  the 
IwiBitive  stute  of  man.   HArsilius  of  Padua^s  account  of 
the  origin  of  civil  ooiomvinities  began  with  the  state  of 

75 

nature*   The  conception  was  presented  with  unusual  literary 
grace  in  the  fifteenth  century  by  Aeneas  Sylvius p  who  blend- 
ed the  Biblical  description  of  paradise  and  the  fancies  of 
pagan  philosophy  to  produce  a  complete  account  of  the  state 
of  nature  previous  to  the  foroation  of  political  society.^® 

The  anti-monarchic  writers  found  a  new  vise  for  the  conception 

77 
In  the  sixteenth  centviry;  and  by  this  time  the  idea  had 

become  well  established  in  the  common  tradition  of  political 

speculation* 

There  was  always  considerable  diversity  of  opinion  as 

to  the  character  and  significance  of  the  state  of  nature. 

The  present  importance  of  the  notion  does  not  depend  upon 

the  particular  forms  in  which  men  held  it^  but  in  the 


75  Defensor  pacis  >  1^3  ff . 

76  De  ortu  et  authoritate  Imperii  Roman! g  in  Goldast^ 
MonarchlaeT  vol.  TT,  pp.  1558-15F6I 

77  See  Buchanan,  Pe  Jure  regni  spud  Fcotus >  sec.  8j 
and  the  YindioKft  contra  tyrannofiT  Q»  ^^^i  P»  lOB. 


-;^;^  - 


"dr. 


'    f  . 


'I 


I . 


J  f* 


*j  \i 


%.*  -'     r 


■1   • 


'-*       f .  r  r*  r.       \,    i 


*. 


r  f .- ' ' 


J    1 


t 


'i-  .y\  s/  Oi'l  I 


/ '  ••  n  '-  'j  t;.r.f-tq 


.■•   ■ 


»  r  ' 


«  • 


■:^    n.  - 


*  I 


•     > 


i  -n    '.  '"^' 


'.>  f  r  ,  -«  *  . 


♦     •  » 


'.  .  I 


f'.'  r  I 


)     » 


«' 


S  I 


05^ 


;     I 


I  t 


I*  f   '•   u'- 


:    <♦ 


» 


'  *oi 


.•^  «■!  ; 


^      "^ 


A        .'I 


"^  -.1  —    i     ♦■     .  i' 


r  • 


t 


f    J 


«  f 


y    .  .    t 


n 


.^ 


I- 


►    ^  t  J ' ;  '* 


.t 


L   '    / 


'  1  • 


«  < 


H 


J  ^.f 


«'>'./  » 


r^    * 


« . 


•     •  "    t ,         I 


c» .', 


n 


»  t 


t    •.  f 


i    *  •  1 


.)  i  ^^  \  •  ^     6 .  -  k. 


* 


V       '^ 


j/. 


I     ^ 


t    - 


1         r 


-36- 


prevAlence  everywhere  of  the  notion  of  ft  pritrltlve  condition 

»  • 

of  nAnkind  In  whlGh  natural  equality  prevailed »  and  in  which 
men  were  aubject  to  no  law  beyond  the  precepta  of  the  law  of 
nature*   Svioh  a  concept  was  pregnant  with  possibilities  for 
the  s ey en teenth  century  Jurist^  seeking  an  explanation  for 
the  new  international  society  which  was  gradually  taking 
shape  in  the  polity  of  Europe. 


THE  ANALOOY  BETWEEN  NATURAL  PERSONS  AND  THE  STATE 

The  conception  of  natural  equality  was  intreduoeA  into 
the  law  of  nations  by  drawing  an  analogy  between  natural 
persons  and  separate  states  or  international  persons*  ®  This 
analogy  made  its  appearance,  of  covirse,  only  with  the  lise 
of  the  modem  law  of  nations}  but  it  had  its  roots  in  certain 
habits  of  thougtit  which  were  characteristic  of  the  Middle 
Ages*   Mediaeyal  thought  proceeded  frotn  the  idea  of  a 
single  whole.   tt  was  a  coramon  practice »  under  the  inflvience 
of  biblical  allegories  and  the  models  adopted  by  Greek  and 
Roman  writers ,   to  compare  mankind  at  large  and  indeed  every 
hviman  organization  to  an  animate  body.   r>o  not  only  the 


78  The  author  has  discussed  the  subject  of  the  analogy 
in  an  article  in  the  Yale  Law  Journal  (1917),  Vole  XXVI,  pp. 
564-591. 

79  On  the  organic  conception  of  society  in  the  Middle 
Ages,  see  Gierke,  Political  Theory,  pp.  22-30.   On  pp.  129- 
137  there  are  eKoellent'  bibliographical  notes  from  which  the 
following  Illustrations  have  been  selected* 
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» 


univernAl  Chviroh  Rnd  the  universal  Empir«,  but  also  nviiry 

char eh  and  every  particular  state  i   were  compared 


to  a  natural  body.   They  were  thought  of  and  comaonly 
described  aa  mystical  bodies # 

The  conparlson  with  natural  bodlee  waa  frequently  spun 
out  into  anvising  detail.   One  of  the  earliest  attempts  to 
find  SOBS  nenber  of  the  natural  body  which  would  correspond 
to  each  part  of  the  state  was  made  by  John  of  Salisbury «  He 
represented  the  servants  of  religion  as  the  soul  of  the 
state  I  the  prince  as  the  head^  the  senate  as  the  heart , 
officers  and  Judges  as  the  eyes^  ears »  and  tong^ae^  the  exe- 
cutive as  the  unarmed  and  the  army  as  the  armed  hand,  the 
financial  department  as  the  belly  and  intestines,  and  land- 
folk,  handicraftsmen!  and  the  like  as  the  feet,  so  that  the 
state  exceeded  the  centipede  nuperos itate  pedum,  while  pro- 
tection of  the  people  became  the  shoeing  and  their  distress 
the  state's  gout.^^  Ptolomaeus  of  Lucca  based  state  life 
upon  a  harmony  analogous  to  that  harmony  of  organic  forces 
which  obtains  in  the  natural  body,  and  he  arg-aed  that  it  la 
reason  in  the  one  body  as  in  the  other  that  brings  those 
forces  into  correlation  and  perfects  their  unity*  Engelbert 
of  Volkeredorf  based  his  whole  exposition  of  the  well  ordered 
state  upon  the  assumption  that  there  is  a  complete  analogy 
between  state  and  individual «   Marsilius  of  Paaua 


®0  Po lycra ticus .  V,l  ff.   Webb^s  reoent  edition  of 
this  work  is  the  most  satisfactory.   The  above  summary  is 
from  Gierke's  note  76,  p.  131. 
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foundeci  his     theory  of  the  state  upon  the  proposition  civitaa 

til 
eBt  velut  anjgiata  seu  aniaalis  natura  quaedan*       Prominent 

writers  of  the  fourteenth  and  fifteenth  centuries  found  a 
variety  of  uses  for  this  analogy;  but  it  was  never  more  ela- 
borately developed  than  by  Nicholas  of  Caes,  who  utilised  all 
of  contemporary  medical  knowledge  in  perfecting  his  compar- 
is on  between  the  state  and  the  natural  body. 

The  organic  conception  of  the  state  did  not  develop  into 
the  legal  idea  of  state  personality  during  the  Middle  Ages^ 
but  that  consummation  was  not  far  in  the  futvire.   Nor  was 
it  a  far  cry  to  the  principles  soon  to  be  proclaimed  by 
Hobbes  and  Paf endorT  that  civitates  semel  institutae  induvint 
^roprietates  hominum  pernonales  and  are  therefore  the  subjects 
of  that  identical  law  of  nature  which  controls  natural  indi- 
viduals.  It  was  through  such  principles  as  these  that  the 
idea  of  the  analogy  was  soon  to  have  an  influence  of  far 
reaching  significance. 


XI 


TiTR  r^omcTr.  accepted  and  urnp  by  the  cijvt.dical  PUBMcir.Tr> 

This  preliminary  sketch  of  the  four  main  so'urces  from 
which  the  principle  of  state  equality  was  derived  should 
make  It  somewhat  easier  to  vmderstand  the  use  that  was  made 
of  them  by  the  classical  publicists »   The  ideas  were  accept- 


®-^  Psfensor  jgacis,  1,2,  in  Goldast's  Monarchiae,  Vol. 
II,  p.  156.   The  analogy  is  developed  in  1,15. 
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•d  by  thepubllclBtB  subntantlally  aa  they  had  cone  down 
from  antiquity »  through  mediaeval  thought p  to  the  modem 
aj^e.   The  law  of  nature  waa  regarded  as  a  body  of  ideal 
principles  grounded  in  the  being  of  Ood^  ascertained  by 
reason 9  and  distinct  from  the  Jus  gentiua  and  all  positive 
law.   Its  reality  waa  in  no  way  qualified  by  its  somewhat 
ethereal  attributes •   That  it  was  permanent  and  immutable 
was  emphasised  with  tiresome  reiteration;  but  it  was  agreed 
also  that  it  consisted  of  primary  or  fundamental  principles 
which  were  immutable  and  principles  which  were  secondary  or 
less  than  fundamental  and  therefore  cratable*   So  the  hypo- 
thetical immutability  lost  most  of  its  practical  significance. 
The  concept  of  natural  equality  was  accepted  by  everyone; 
and  with  equal  unanimity  it  was  included ^  either  expressly 
or  by  implication 9  among  the  demonstrations  or  secondary 
principles  of  the  law  of  nature.   The  most  important  distinc- 
tion between  the  rules  of  the  Jua  naturale  and  the  J  via  fjen- 
t ium  turned  oh  the  principle  of  equality*   By  the  latter 
conventional  differences  of  status  had  been  instituted.  The 
state  of   nature  in  which  there  was  no  law  but  nature's  law 
and  in  Which  uncorrapted  natural  equality  prevailed  was 
common  tradition.   It  was  accepted  by  some  as  an  historical 


condition  antedating  civil  society »  by  others  as  a  v 
analytical  conception  in  distinguishing  natural  from  conven- 
tional institutions.   Finally^  there  was  a  deeply  rooted 
disposition  to  draw  analogies  between  corporate  and  natural 
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bodies  And  to  apply  to  states  theories  ano  principles  which 
had  their  origin  in  the  relations  of  hvman  beings « 

k  new  use  for  these  conceptions  was  discovered  after 

82 
the  Reformation*   The  old  theory  of  a  coramon  sviperior  had 

decayed  on  account  of  the  incapacity  of  either  Umperor  or 

Pope  to  conmand  universal  obedience.   The  notion  of  a 

society  of  states  supplanted  the  idea  of  universal  empire. 

It  was  the  task  of  the  early  publicists  to  find  an  explana* 

tion  for  this  society i  its  meaberSt  and  its  law«   There 

were  differences  of  opinion  among  them  on  some  of  the  most 

important  points »  and  divergent  tendencies  appeared  which 

produced  different  schools  of  thought.   Certain  of  these 

differences  were  of  very  great  importance  in  connection  with 

the  principle  of  state  equality.   Viewing  the  work  of  the 

early  publicists  as  a  whole 9  however,  it  icay  be  said  that 


they  derived  the  law  applicable  to  the  relations  between 
separate  states  from  two  sources.   In  the  first  place,  find- 
ing some  rales  already  in  existence,  especially  in  connection 
with  diplomacy  and  warfare,  they  veferreA   to  established 
customs,  usages,  and  understandings «   Finding  that  large 
parts  of  the  field  of  international  relations ;M»re  not 


On  the  use  piade  of  these  sources  by  the  classical 
piiblicists,  see  Bryce,  Studies,  p.  602  j  Pranck,  Ref ormateurs » 
p»  276 J  Mackintosh,  riscouxfle,  p.  45;  Maine,  Ancient  I^w, 
pp.  99-114 J  Nys,  Droit  int.  ,   Vol.  II,  pp.  235-237,  and  Les 
origines,  p.  8;  Olney,  in  A^J.!^;,  (1907),  Vol.  I,  p.  4^^ 
Pollock,  in  J.r.C.L.  (  1901)  N.r.,  Vol.  Ill,  pp.  204-207; 
Westlake,  Collected  Papers »  p.  10. 
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covered  by  aBtabllshed  custom,  they  aought  a  Fiore  general 
and  permanent  baAls  whereon  to  build  a  oystera  of  positive 
rules*   They  recurred ^  In  the  second  place,  to  the  law  of 
nature,  a  law  grounded  on  reason  and  valid  for  all  mankind, 
and  applied  It  to  the  relations  between  separate  states. 
There  was  a  tendency  to  reason  that  nen  In  a  state  of  nature 
were  controlled  by  natural  law,  that  since  there  was  no 
cosonon  sviperlor  to  control  the  relations  of  separate  states 
they  mist  be  In  a  state  of  nature  with  respect  to  each  other, 
and  that  by  analogy  with  men  In  a  state  of  nat\ire  they  must 
be  controlled  by  natural  law.   Fron  such  prei&lses  It  waa  an 
easy  step  to  the  conclusion  that  the  principle  of  natural 
equality  applied  to  separate  states  in  the  Intexnriational 
Boclety,   This  conclusion  to  be  sore  was  not  a  logical 
necessity »   Kven  if  accepted  it  did  not  need  to  have  g^eat 
practical  significance*   Both  the  conclusion  and  its  signi- 
ficance were  contingent  upon  the  use  which  the  prablicists 
niade  of  the  ideas  whose  evolution  has  been  sketched  briefly 
in  this  chapter*   What  was  the  significance  of  these  ideas 
in  the  classical  treatises  on  the  law  of  nations?   Before 
attempting  to  answer  this  question  it  is  necessary  to 
examine  the  great  treatlBes  written  in  the  sixteenth,  seven- 
teenthy  and  eighteenth  centuries,  beginning  with  the  system 
initiated  by  the  forerunnere  of  Grotivis  and  established  in 
the  work  of  the  great  Patch  Juris t. 
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CHAPTER   XI.        THE  ?RINCI?LB  OF  f.TATK  T:CiUALITY   TK  THK  r.ySTEM 

OP  aROTIUS 


THK  TRADTTTON  THAT  GPOTTUr.  T:rTAHLirHr:D  CTATi:  EQUALITY 

There  is  a  widespread  tradition  that  the  principle  of 
state  equality,  as  foxuralated  in  most  modern  text-books  and 
treatises,  had  its  inception  in' the  De  Jure  Belli  ac  Pads 
of  Hugo  nrotius*   The  inflvience  of  the  principle  has  been 
SVB9itlY   enhanced,  pai»tic\ilarly  in  England  and  Amex'ica,  by 
the  ooraaon  assunption  thai  it  was  suppoxted  by  his  opinion. 
Now  tha  truth  is  that  his  opinion  Ciid  not  support  it  at  all« 
Grotiue  never  applied  the  theory  of  natural  equality  to  the 
society  of  eeparate  states,  except  in  certain  particular 
instances  and  for  a  limited  purpose.   The  idea  of  a  general 
principle  of  state  equality  was  never  developed  by  him, 
either  expresaly,  or  by  necessax'y  implication ♦   He  did  not 


1  See  **iggis,  Oerson  tj)  Qrotius  >  pp.  19C,  216,  f!20, 
PA2i   Herahey,  Easentiala  >  pp.  5R ,  148;  Kicks,  in  A.J.T.T. 
(1908).,  Vol.  TT  ,  pp.  531-5:525  Lawrence,  rssays ,  pp.  194- 
204;  lAwrence ,  Int.  Law,  p.  268;  Kaine,  Ancient  Law,  p.  103; 
Moore,  Principles  of  American  Diplomacy,  p." 197;  Olney,  in 
A.J.T.L.  (1907),  Vol.  X,  p.  4.18;  Scott,  The  Ha^ue  Peace  Con- 
ferences i  Vol.  X,  p.  4x06;  Taylor,  Int..  Pub.  Law,  sees.  51, 
fi^#  PP»  75,  96;  Twiss,  Law  of  Xations ,  p.  xvii;  Vonez.  Arhit 
( Cohen "s  argument),  p.  1259;  White,  Seven  Great  S taTesmen , 

P^  77. 
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base  hl8  siynten)  upon  any  such  postulate. 

Th«re  am  fleveral  fact era  which  von tribute  to  explain 
the  contrary  tradition >  nnd  araong  thew  the  following  should 
be  p^^rtlcvilarly  noted*   Xn   the  firat  place,  there  la  a 
coiamon  tendency  to  attribute  to  (rrotlas  the  origin  of  alwoat 
everything  that  la  regarded  aa  In  any  way  funclaBental  In  the 
niodern  law  of  nations*   This  andlBcrlxQlnatlng  disposition 
has  occasionally  been  the  cause  of  serious  error,  and  rarely 
itore  conapinuously  than  with  reference  to  the  idea  of  atate 
equality.   In  the  second  place ^  there  has  been  a  good  cieal 
of  confusion  with  reference  to  the  saeanlng  of  state  equality. 
Tf  all  that  is  neant  is  the  eqvial  protection  of  the  law, 
then  of  course  equality  was  a  fvmdasiental  principle  of  the 
Hrotian  system.   Crotivis  did  not  state  the  principle  in  so 
many  words i  he  took  it  for  granted.   It  was  absolvitely  pre- 
requisite to  his  assuTwption  that  there  existed  a  society  of 
sepj^rate  states  controlled  by  law.   It  la  another  natter, 
howevt^r,  If  equality  is  taken  to  mean  eqviality  of  capacity 
for  rights.   Such  a  principle  was  not  an  essential  prerequl- 
site  to  the  system  of  Gx'otlus.    Indeed  the  tendencies  of 
his  age  would  have  been  nvich  more  accurately  reflected  by 
another  principle.   Ho  f'^r   from  aasviming  equality  in  this 
significance  as  a  fundamental  postulate,  there  is  evidence 
that  Orotius  would  have  repudiated  it.    In  the  third  place, 
Orotius  drew  freely  from  all  those  sources  from  which  later 
writex'S  derived  the  general  doctxine  of  state  equality j  he 
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made  UB«  of  everyona  of  thope  Ideas  which  ^et^   hl»  heritage 
from  ancient  and  mediaeval  learning.   Therefore,  It  !»  not 
infrequently  Inferred,  he  rraat  have  reached  the  conclusion 
th-^t  the  theory  of  natural  equ<^llty  wa»  appllcaMe  to  atatea. 
^hat  later  wxltere  have  too  often  filled  to  understand  la 
the  fact  that  auch  a  conclviaion  was  contingent  vipon  the  use 
wade  of  the  preniaea.   Abovit  his  use  of  the  premises  thei*e 
has  been  a  great  deal  of  misunderstanding.   In  general »  in 
his  application  of  the  law  of  nature,  the  idea  of  naVaral 
equality,  the  conception  of  the  state  of  n^^tu^e,  and  the 
analogy,  Orotius  followed  the  broad  lines  Itild  Qown  by  his 
preoecessors.   Before  investigating  the  sy»tem  of  (rrotius 
it  will  be  px'ofltable  to  consider  briefly  certain  of  the 
leadin.5  prinoiplea  ?*nnounced  by  his  foi*ex*anneA*a  of  the  six- 
teenth cenVury. 


TT 


i.^ADTva  PRTKCTPL^r  Kr-.TA^LTr.KTr  BY  Tiii:  POPTT.UNNrrr  OP  aroTTur. 

There  is  no  statement  of  the  principle  that  states  have 
equal  rights  by  the  law  of  nations   in  the  treatises  of  Victoria,^ 


2     Victoria   lived   1480-irvtr>.        His  Relectiones   theolo- 
Plicae  was   published   iri   1&57.       The  Ralaraanoa  eciiticn  of  1565, 
and  Relectiones  V  ana  VI  published   in  the  Clr^sslcs   of  Inter- 
national Law,  hRve  been  oonaultea.      Page  references  aif?   to 
J^P*    Bates*    trans  1.    in  the   latter  edition •       See  Barthileiry, 
in  Pi  lie  t,   J-ies   fonda  tears ,   pp.    1-35  j   V^alker,  History,   pp# 
214-X30. 
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V^8quax,'Ayala>*anci  Tuarex /Vovir  of  the  moat   llluBtilouB 
of  the  Catholic  preouraora  of  G^'otlua.       Neither  la  there  any 
satisfactoi^y  evidence  th^t  the  premises  which  the^e  writers 
defended  made  the  principle  of  etiuality  a  necessaiy  conclusion 
They  accepted   the  cozsraon  conw^eptlon  of  a  law  of  natuxe* 
Thus  Victoria  lef erred  to  natural  law  grovmaea  upon  reason j''^ 
Ayala   cited  the   l^w  of  natui  e   in  support  of  the  right  of 
defense,  and  declared  it  Inpratahle  and  paramount  to  the 
authority  of  all  rings?  and  princes  j^while  Tuareg  developed 
in   considerable  detail  the  theory  of  natural  law  presented 
by  St  Thomas  Aquinas.®     The  Catholic  writers  leferx'ed  occa- 
sionally  to  what  Victoria  described  as   the  beginning  of  the 


3  Vasquez   lived   1509-1566.        Ills   Controvers iax'um 
illustrlim  was   published   in   lf>64#       Feferences  are  to  the 
first  edition.       Pee  '^'alker,  History,   passip^, 

4  Ayala  lived  1548-1584.        Ris  Pe  Jure  et  officlis 
bellicis   et  diflciplina  tnilitari  was   puHllshed^n   \5tuf. 
Refei'ences""are  to  the  edition  in  the  Classics  of  International 
Law,  and  page  references  are  to  J.T^  Bates*    tx^ansl.    in  Vol. 
TX.       Fee  'talker,  Ills tof y ,  pr\88im. 

5  nuarez    liveo   1548-161'7.       His  Tractatua  de   le^ibus 
55  P<»o  legislators  was   published  in  lOlii.       Re7erences""aie 
to   the  Payence  edition  of   1619.       r>ee  Tvinning,  History  of 
Political  Theories,  Luther  to  Montesquieu^  pp.*  135-149 j^^ollanu, 
in  Pillel.,  Les   fondateurs,   pp.   95-l-fi4; 


6  The  following  soconuaiy  authorities  have  also  been 
consulted:  Figgis,  Berson  to  Orotlus ,  pp.  190-217;  Hallam 
Introuiiction  to  the  7.iltex^ature  of"^Kurope;  J^altenborn,  Vor* 
l^vifer  des  Hupo  Grotlus ,  pp.  l'^4-196;  Nya ,  Le  droit  int.  , 
Vol.    X,   pp.   224-/^44,  "and  Lea   origines;  Cnspteda",   Lltteratu 


I* 


TJ 

heat on,  History. 


7  Pel,  V,  r.   Tndifli,  sees.   2-3,   pis a In;  R.l.  VI,  Pe   lure 
belli.  pasBim.       Tf.T^BqueR,    I,27,ii. 

8  1,2,   p.    lOj    1,5,   p.   41;    1,7,   p.    81. 

9  IT, 5-16, 
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10 

world  "when  everything  wm  In  common/'*  and  Ayula  as  "thai 

primitive  time  which  pagana  used  to  call  the  doldeia  Age*"l^ 

« 

They  were  agreed  that  by  nature  niea  were  eqvialt  and  they  were 
J;i8t  na  unanimous  In 'holding  that  natural  equality  had  been 
restricted  by  t>ositive  law,^^  They  distinguished  the  ideal 
Jus  naturale  frO'n  positive  J\i8  gentium  according  to  the 


common  tradition •   Vasquez  aistinguished  ^us  ^antivm  j>ri- 
maev\rr,  which  was  naUU'al  law,  fx^oa  Jua  ^ en t ivm  ae cunaar iua , 
which  was  positive  law  derived  froF.  craatois./'*^  guaxez  worked 
out  a  similar  distinct  ion  at  gi^eat  length  i  imd  thereby  waa 
able  to  adapt  the  Immutable  Jus  natux^le  to  the  practioal 
life  of  men*^* 

The  yxX&   jyentium  with  these  writers  began  to  take  on  a 
modem  aspect •   To  the  ancient  conception  of  a  law  oomson 


to  ftany  peopl^is  t  they  added  the  ifiOdera  conception  of  a  law 

IS 

between  separate  states  •   One  and  all  they  rejected  the 


10  Rel.  Y.,   sec.  3^  p,  151. 

11  T|5,  p.  41. 

IS  Victoria,  Pelt  V,  sec.  1,  p.  128|  sec*  2,  p.  131, 
sec.  3,  p.  161?  Rel.  VI,  p.  181j  A;/ala,  1,6,  pp*  40-42. 


13   I,lp,18j  1,41,30;  1,46,12;  11,53,3?  II, 54,4. 
.   14  • 11,17*20. 

15  Vietoria,  Rel.  V,  sec.  3,  pp.  i51-153j  Rel.VI,   pp^ 
169,172,1851  Ayala,  1,2,  p. 8;  Cuarez  ,  11,19,9;  Walker, 
History t  pp.  154,214. 
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1ft 

notion  of  unlyer8Al  soverelijntry  ^*^ana  i-epxesentea  Chri»ten- 

dom  Afl  a  Bociety  of  separate  states  with  rights  ana  obliga- 

17 
tlona  inter  aa.   Their  conception  of  the  separate  atate  waa 

that  of  a  perfect  political  community  acknowledging  no 

temporal  auperlor;  thalr  law  between  nations  waa  in  part 

natural  and  in  p-^rt  positive  as  founded  on  asag#«   Ko  one 

of  theae  writers  ever  completely  identified  the  law  of 

nature  and  the  law  of  nations*   They  all  believed  In  a 

state  of  nature  antecedent  to  the  state  of  corrupt ion t  but 

they  did  not  develop  the  thesis  that  the  relation  between 

separate  states  waa  natural  and  analogous  to  the  relation 

between  men  in  a  state  of  nature*   Now  it  was  precisely  the 

identification  and  analogy  suggested  above  that  i&aae  the 

principle  of  state  equality  a  necessax^y  conclusion  for 

certain  publicists  of  the  following  century •^^  The  Catholic 

writers  of  the  sixteenth  century  ware  vinder  no  such  necessity 

and  drew  no  such  conclusion.   The  theory  of  the  natural 

equality  of  nen  was  common  learning ^  but  It  still  awaited 

the  Innovator  bold  enough  to  translate  It  Into  the  law  of 

nations* 


16     Victoria,  Pel#  v,  aec*   2,   pp.   131,   13r>;  Vasquez, 

1,20-RK;   Ayala,    1,2 ,   p.  80. 

I''     Victoria,  Rel,  V,   s«c,   2,   p.    133 1  Rel.  VI,   pp.    169, 

172j   AyAla,   1,2,   pp.    9,  1",   22 j  Cuarez,   II,   19,9. 

18     S«e   ifitvfi .   pp.  97   ff . 
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The  leading  principles  announced  by  the  Protentant 

writers  who  preceded  Orotivus  'appear  to  have  accorded  in  all 

19 
eaaentlal  pointa  with  those  of  their  Catholic  contemporaries • 

They^  t00|  conceived  of  a  new  international  order  coinposed 

of  separate  states*   They,  toO|  applied  to  that  order  a  law 

between  nations  derived  partly  fron  natural  reason  and  partly 

froE  custom.   Of  all  those  who  wrote  before  OrotiuSt  Alber- 

icus  Gentilis  was  probably  the  most  distinctly  modern  in  his 

tendencies,  ^  Gentilis  was  thoroughly  familiar  with  all  those 

conceptions  which  have  already  been  considered  in  other 

writers  9  but  he  made  few  a  priori  deductions  from  them. 

» 
His  jvia  ftentium  was  a  law  between  states  that  acknowledged 

no  superior,   Ttven  infidel  ^nd  barbarian  communities  might 

22 

be  included  in  this  international  society,  '  He  found  the 

£3 
sources  of  the  l^w   of  nations  in  custom  and  nature,   While 


he  was  always  ready  to  appeal  to  natural  reason  to  explain 
the  origin  of  this  law,  or  to  provide  an  additional  sanation 
for  a  particular  rulei  the  emphasis  was  constantly  upon  the 


19  See  Kaltenborn,  Vorlaufer  des  Hugo  Qrotius »  pp,  190- 
246}  and  works  cited  supra i  p.  45,  note  6, 

20  Gentilis  lived  15r>2-160fl,   His  De  lepationibus  was 
published  in  1585 ,  Pe  Jure  belli  in  16&8*  l3eV>  andli  is  pan  i  ca  tf 
advocationis  in  161^   References  are  to  the  Hanover  edition 
of  Pe  legationibus  of  1594 ,  ano  to  Hollana's  eoition  of  De 

•^•^tot; — ~ 


ure  beTTn  f he  following  secondary  works  have  been  con- 
sulted t  Holland,  Studies ,  pp,  1-39;  Wizard,  in  Fillet  1  Les 
f ondateurs  I  pp*  3? -93;  Phillipson,  in  Hacdonell  and  Hansen, 
Irreat  TurTats,  pp,  109-143 j  Aalker,  History,  pp*  249-276. 


P.X     De  jure  belli,  i»3;  I»16|  111,15. 

?.?.     P,  le^ationlbuB ,  11, Hj  Pe  Jure  belli,  1,25;  111,19. 

?.3  Pe  Jure  belli,  1,1;  III, 9. 
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posJLtlye  aspeots  of  his  nubjact,   Oentllis  avoided  dogaatlc 
methodii^  vindlacrir.Xrmtring  adoration  of  the  law  of  nRtvire, 
and  fallacious  prenunptions  of  an  analogy  between  rulea 
suited  to  natural  persons  and  rules  suited  to  separate  states 
In  many  respects  he  anticipated  the  positivist  tendenoies  of 
Zouche^  Rachel  p,  and  dynkershoek^   So  far  from   deducing  the 
principle  of  state  equality  from  abstract  pi^emiees^  he  left 
evidence  that  he  was. awaie  of  the  practical  significance  of 
another  principle • 

w 

Til 

TH^  noup.crr,  OP  tiik  gfotiak  rvr irM 

* 

The  learning  of  his  predecessors ,  the  common  traditions 
of  the  Middle  Ages,  and  the  wisdom  of  antiquity,  all  blended 
into  a  single  system  vmder  the  hand  of  Hugo  Orotius.   If 

there  was  little  that  was  original  in  either  the  matter  or 

25 
the  arrangement  of  his  Pe  Jure  Belli  ac  Pads,   certainly 


^A     r^ee,  for  example,  De  legation Ibus ,  I,4j  Pe  Jure 
belli,  1,3;  111,10. 


25  Orotius  lived  1583- 164 5 ♦   The  I)e  Jure  belli  ac 
pscj.s  wqn  published  in  1685.   The  following  ealTIona  Have 
been  consulted:   the  text  of  1046  repx educed  in  the  Classics 
of  International  Taw,  the  text  and  alu^id/jed  trans l^ition  in 
"Shewell's  edition,  the  French  translation  of  Barbeyrac,  the 
French  trann lotion  of  Pradier-Pod^r^,  and  an  F.nglish  trans- 
lation of  175R.   }^^K2.   liherum  was  published  in  16C9.  Refer- 
(^nces  are  to  R . v. ? ^'^^aoiof f in ' s  titans  1,  ,  ed*  by  J.B.   Scott. 
Among  second«iry  authoxities ,  see  Easdevant,  in  Plllet,  Les 
fond  a  tears ,  pp.  I?.r>-r':n7!  Huri^ny,  Vje  cle  Orotius ;  Rutlor, 
Life  ot   Orotius ;  Cauraont ,  Ktude  sur  la  vie  etTTes  travaux 
de  Orotius;  Punning,  J^i?X-^l£^2  The  ox- i  bs'^Tai  ther  to"^  Montesquieu , 
cHapr  57^ranck,  FeforFateux-s ,  pp.  253-33l&;(Cont.  on  p.^OJl 


^  -r.  .      • 


■\     • 


•  « 


.'       •*» 


'      I 


t    T*" 


I      < 


•         r- 


i         • 


* 


I  - 


t  i 


i,(    . 


•  1 


•  ',J.      t'. 


r*-'  i '  "fi 


»         « 


<* .       <^* 


f 


'  f 


»       • 


r^. 


*        ^ 


«••      ^,    '  r 


5    J. 


i  • 


-      -i 


\        * 


<.  ■ 


'       r 


k.       • 


»  T 


'  r  r 


'  r 


i  •'     ' 


«- 1     ' 


»'.       ^ 


'        t 


'• .   I 


-50- 


there  was  Almost  nothing  of  any  valao  In  the  vast  literature 
of  hl8  field  that  he  neglected.  Be  called  Aristotle »  Cicero i 
Seneca»  the  classical  Jurists »  and  the  Christian  Fathers  to 
testify  to  the  soundness  of  his  conclusions.   Re  ransacked 
history,  philosophy,  theology i  and  law  for  his  materials ."^^ 
It  is  coiOTionplace  to  observe  that  he  was  thorou^jhly  familiar 
with  the  development  of  those  ideas  briefly  considered  in 
the  preceding  chapter.   An  examination  of  the  use  which  he 
made  of  those  sources  reveals,  first,  that  his  premises  did 
not  require  the  conclusion  that  states  have  an  equal  capacity 
by  the  law  of  nations,  and  second »  that  Orotius  neither 
form-alated  a  statement  of  the  principle;  of  state  equality 

r 

nor  made  It  an  esisentlal  element  of  his  eyetem* 

IV 


THi:  LATT  OP  NATURE  IN  THE  SYSTEM  OP  OROTIUS 

The  principle  of  state  equality  was  not  a  necasaary 
inference  from  the  use  which  Grotius  rcade  of  the  law  of 


Hallaa,   Introduction  to  the  LiteraUue  of  Europe ,  Vole    II, 
pr^e    141-lC/?;  H61y,  Ktude  s ur"  le  uioit  de  la  ^Kxerxe  de  Oro- 
tiufij   Lawxence,   Kasays »   p^).    lC3-li07;   Laden,  Hugo  iSrotiua  nach 
seinen  Schicksalen  una  Schriften;  Ompteoa,  Litteratvir,   ppe 
T74"-2'48j'^radier-Pod6r^ ,  Kssai  l/ior;raphlfVue,    in  the  first 
volume  of  his   trans  1.   of  De  jure  belli  ac  pacis;  Rattlgan, 
in  Macdonell  and  Kanaon,  Irreat  JiU'istfl ,   ])p.    1^>9-184|   T??^ylor, 
Int^.jjJihe   Law^   pp.  73-9K;  Vreeland,  Hugo  Grotivia ;  Walker, 
Hiatory>   pp.   fJ'^Q-S^flj  ^Talker,  nclence,   pp.    9i-l\lj  ?^estlake. 
Collected   Papers »   ppe   36-51  j  Wheaton,  Ilistoryt  pp*   54-60j 
White,  r> given  ftre^t  r.tatemen ,   pp.    55-llT^^ 

26     rroleg.,  4? -55. 
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nature*       He  defined  law,   l»e.  Jus     in   lt»  broadest  »ense, 
as  "a  nile  of  iroral  acta  obllginf:  to  ^hat   le  rleht"    (regwila 

actuuit!  F.orallaF.  obliging   ad   id   luod  reoturn  est#/.    '   He  divided 


law  into   lus  n.^turale  or  natural  l?w,  and  J\i«  voluntarUm* 
I.e.,   instltuteci  or  poaltive   law»         Positive  law  was   in 
turn  subdivided  into  jua  divinvm  and   jus  huwanupi  according  as 
it  was  ordained  by  Ood  or  prescribed  by  r^anj   and  the   jug 
hutaanuro  included  the   law  of  particular  states  ^   called  Jus 
civile  1   the   la^  of  a  pai'ticular  condition,  as   the   commands 

*  i>n* 

of  a  parent,  ana  the  law  of  nations  or  Jug  gentiuro»^*^  The 

natural  law  was  defined  as 

the  dictate  of  right  reason,  indicating  that  any  act,, 
from  its  agreement  or  disagreeaent  with  the  rational 
.  nature  has  in  it  a  aoral  turpitude  or  a  moral  necessity) 
and  consequently  thart  such  act  is  forbidden  or  ooonandeci 
by  (?od,  the  avithor  of  nature •^^ 

Its  three-fold  basis  was  right  reason,  the  sociable  char- 

acter  of  mankind,  and  divine  will,  ^its  existence  was  proved 

a  priori  by  showing  its  agreement  with  the  rational  and 

social  nature  of  roan  and  a  posteriori  by  showing  that  all 

31 
the  more  civilized  nations  observed  it* 


27  1,1,9,1. 

28  1,1,9-15. 

5i9  1,1,10,1   (ffhewell'H   tx-anal.).       See  'Hai  e  libe^  um .   p^S. 

so  Tioles.,   6,   8,   9,   I^. ,  4C;    I,k,i,3j    I,;-:,l>5, 

31  Proleg.,  46;   1,1,1^;   1,2,1-3;   1, 3, J} ,2. 


»  ' 


•i' 


r.        '* 


b- 


*     '1 1    ■ 


.    I 


-    t         t    ■  ,.'   f 


• 


*  ' 


I    •        • 


■  I 


*      *  '.      * 


4    . 


I  # 


J    ■      i 


&  « 


«  k 


»        f 


(»    »^ . 


-  I 


T 
>    I 


•  « 


*i.^-.^ 


1  '     . 


♦    : 


,p;- 


.  * '  ;i    J  /  j.  ^  ' 


* «. 


•k    .  r    ' 


0      f^   ••    -^ 


*       f 


•        « 


^ 


»        • 


•  ' 


% 


*     '  t 


•  . 


\'    k 


-58- 


ftrotlua  diBtingiilBhed  the  law  of  nature  from  positive 

law  irt  general,  and  also  from  the  law  of  nations  in  particvi* 

lar.*^  The  law  of  nations,  jus  gentliun,  he  defined  as  the 

law  whioh  regarda  the  relatione  of  aeveral  peoplea  or  nxl-jra 

of  peoples,  the  law  which  haa  received  its  obligatory  force 

from  the  will  of  all  nationa  or  of  many,  and  which  belongs 

to  that  aociety  which  is  eatahllahed  by  nation©  anongat 

thena elves, 

PurtherJ   aa  the  lAwn  of  each  ComrMnlty  regard  the 
Utility  of  that  Comnunity,  ao  also  between  different 
Corarranltiea,  all  or  Tioat,  Laws  night  be  established, 
and  it  appears  that  Liws  have  been  established,  which 
enjoined  the  ntlllty,  not  of  special  corawunlties  ,  but 
of  that  great  aggregate  System  of  CoRmunitiea •   And 
this  is  what  is  called  the  I-.aw  of  Rations,  or  Inter- 
national I-iHw;  when  we  distinguish  it  from  Natural  Law.^* 

• 

The   law  of  nations   in  this  broader  significance  was  derived 
from  nature,  aivine  corainand,  and  custom, 3®its  ultimate 

« 

aanctlon  was  th«  good  faith  of  that  sweater  socioty  to  which 
its  rviles  applied.  "^ 


32  froleg.i  16,  SCj  1,1,0, 

33  Proleg.,  X7,  37,  40,  53}  1,1,14}  tt,3,10}  11,8,1; 
TT,ie,4}  tTT,i,i;  TTT,i,5,5j  Ttt,2,i-j>}  TTT,3,6  and  IP}  ITI, 
4,  15}  TTT,6,i-2}  TT.T,i8,l,l.   For  a  natviralist's  opinion 
of  thia  distinction,  3«e  Rnrbeyrac's  (Trotius,  1,1,14,  note  3; 
TX,8,1,  notoB  1  end  3}  11,18,4,?.,  note  ?.}   IXI,S,1,  note  1; 
1X1,4,15,1,  note  1}  XTX,6,?.,1,  note  1;  and  infra  p.  56. 

34  Prole?;.,  1,  17,  ip,  p,6,  P.S;  1,1,14}  XT, 8,1;  tt-,i8, 
2,1  J  TTT,3,12} 

35  Pro  leg. ,  17  ('^hewell's  transl.). 

Zf>     Proleg, ,    1,   SG,   40,   40}    XT, 16,31}    II,1R,4,2}    1X1,2, 
2j    TXT, 19, 11.1. 

37      XXT,25,1. 
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It  was  only  on  ocoasion  that  Orotius  appeared  to  identify 
the  law  of  nations  with  the  natural  law^  and  then  only  in 
reapeot  to  certain  ralea  whioh  he  held  to  be  the  sane  in 
both»  as  where  he  argued  for  freedom  of  the  seas  frc»  premises 
grounded  nainly  in  the  naViiral  law»  or.  where  he  aaid  that 
contraota  between  sovereiens  as  euoh  wex*e  controlled  entirely 
by  the  law  of  nature t^^  It  is  aialeading  to  eay^  with  refer- 
ence to  these  or  sinilar  i  1  las tx*at ions i  that  he  identified 
Jus  naturjale  and  Jus  gentian;  it  would  convey  a  laore  accurate 


irapression  of  his  &ethod  and  point  of  view  to  say  tlmt  he 
derived  certain  rales  almost  entirely  from  reason  ana  the 


precepts  of  rmture.   There  is  a  passage  defining  Jus  £en*- 

tiup  in  his  first  chapter  that  has  given  soBte  difficulty. 

He  sayst 

\bc9   in  a  wider  sphere  is  Jus  Qenti\aia»  the  Iaw  of  Nations  » 
that  I-aw  which  has  received  an  obligatory  force  from 
the  will  of  all  nations »  or  of  aany«   I  have  added  '*or 
of  ifiany,"  be  cause  scarce  any  Law  is  founds  except  Natural 
Law,  (which  also  is  often  called  Jus  Pent i\Mp » )  coetaon 
to  all  nations #   Indeed  that  is  oT€en  <Ju8  Gentluia  in 
one  p^rt  of  the  world  which  is  not  so  in  another ;  as  we 
shall  shew  when  we  come  to  speak  of  captivity  and  of 
PCS  tligiini\up  >^^ 

So  far  from  suggesting  an  identity  between  the  law  of  nature 

and  the  law  of  nations »  however,  this  passage  was  really  an 

attenpt  to  contrast  the  universality  of  the  ideal  law,  to 

which  (trotius  frequently  appealed,  with  the  more  limited 


38  See  Mare  liberum. 

39  IX, 10, 5, 

40  1,1,14  (;¥hewell*a  tranr.l.). 
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scope  in  respcoi  to  Miny  of  lis  rale*  of  positive  lav  fovunded 

« 

on  canseni  or  cuaton*   The  8atar«ili»t*»  who  succeeded  Oz-o- 
tlua  ena  who  thane  elvee  Idenilf  led  the  law  of  nature  iiml  the 
law  of  natieiia»  f euad  no  socgestioQ  of  an  Identity  in  the 
paeaaso  In  ciueetlon.^^  Xhelr  Inference »  in  faot^  was  quite 
the  contrary «   £lsewhet*ei  in  passage  after  passage »  Orotius 

proved  his  grasp  of  the  distinetion  betireen  those  ideal  prin* 

» 

ciples  whieh  are  asoertained  by  reason  and  those  positiye 
rules  which  sre  grounded  on  consent #   He  regretted  that 
soriptores  Toces  Juris  natui-ae  et  gentium  penaiscentj  eriti- 

42' 

cised  those  who  had  confused  the  twoy  and  maintained  that 
nany  things  forbidden  by  the  natural  law  were  permitted  by 
the  law  of  nations  and^  contrariwise »  that  things  permitted 

43 

by  the  natural  law  might  be  forbidden  by  the  law  of  nations. 

It  is  evident  that  Grotius  used  nature  chiefly  as  a 
source  from  which  to  derive  rules  applicable  to  nations .^^ 


The  plan  and  purpose  of  his  work  did  not  require  an 
treatment  of  nature's  lawe   Barbeyrac  has  pointed  this  out 
in  comparing  the  work  of  Oi^otlos  and  P-ufenciorf  i 


41  See  Pufendorf ,  De  Jvire  Naturae  et  Qentiumj  II, 3,23; 
Barbeyrac's  Orotius^  1,1,14,  note  ST  fearBeyrac's  >ufendorf , 
XT, 3, 23,  notes  2  and  3e   On  the  naturalists,  see  infra  pp. 
97  ff. 

42  Prolege,  37,  40,  53. 

43  11,3, lOj  XT, 18,4, 3j  TIT, 4, 15, !• 

44  Its  r^lstion  to  his  method  is  suggested  in  1, 2, 1*3; 
IT, 18,1;  and  1X1,1,''^, 5.   Cf  •  Vreeland,  Hugo  Grotius  t  p.  171 
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Aa  to  the  subject  natter »  I  have  ulready  taken  notice » 
that  Qrotlus  pretended  not  to  glye  a  complete  system; 
which  might  be  easily  seen^  though  he  himself  had  not 
declared  it«   *Tis  only  occasionally  that  he  touches 
upon  even  the  greatest  part  of  the  principal  subject 
matters  of  natural  right i  So  that^  though  his  views 
had  been  more  extensive,  and  less  imperfect »  than  they 
seem  in  many  things  to  have  been;  his  plan  did  not  lead 
him  to  a  full  discussion  of  them;  it  was  enough  for  him 
to  handle  them  so  far»  as  might  be  sufficient  to  decide 
the  questions t  which  concerned  the  principal  subject  of 
his  book.   In  a  system  of  the  law  of  natux^e^  an  author 
oughti  without  dispute^  to  begin  with  instracting  his 
reader  in  the  nature  of  moral  entities  or  beings t  in 
the  principles  and  different  qualities  of  hvimane  actions; 
and  what  it  is  that  makes  them  imputable  either  as  good 
or  evil;  in  the  nature  of  laws  in  general;  and  their 
different  kinds ^etc*   Put  we  meet  i*ith  scarce  anything 
in  OrotiuSy  relating  to  all  these  matters;  which  com* 
pose  the  first  book  of  ray  original.*^ 

Orotius  presented  a  less  comprehensive  discussion  of  natural 
law  than  either  Sunres  before  him  or  Pufendorf  who  came 
after.   He  did  not  write  a  philosophical  disquisition* 


His  primary  purpose  was  to  lay  down  rales  for  the  intemation*- 

al  society,  that  great  aggregate  system  of  communities. 

Had  he  referrec  to  practice  alone  he  would  have  defeated  his 

purpose  as  a  reformer.   So  he  recurred  to  the  law  of  nature 

and  natural  justice,  and  sought 

to  refer  the  truth  of  the  ttiings  which  belong  to  natural 
law  to  some  notionii,  so  certain,  that  no  one  can  deny 
them,  without  doing  violence  to  his  own  nat^**^  ** 


It  was  of  the  utmost  importance  that  Orotius  disting-aish* 
ed  the  law  of  nature  and  the  law  of  nations.   It  was  because 


45  Barbeyrac's  P-afendorf,  pr^f.,  sec.  31  (Carew's 
tranel.).   Cf.  Ronf  lis ,  Droit  int.  pub . ,  sec.  235,  p.  140; 
Pradier-Pod^FS,  Proit  int"^»  pu5. ,  8ecTT!66,  Vol.  I,  p.  28fi. 


46  Prolog.,  39  (Whewell's  transl.). 
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Pafendorf  and  the  nat\irall8ta  identified  the  two  that  they 
were  under  a  logical  neceeelty  of  concluding  that  states 

47 

have  equal  rights »   Nor  can  responsibility  for  later  blend- 
ing of  the  two  conceptions  Into  one  be  attributed  to  Orotius^ 
as  some  have  argued «^^  Vhateyer  conruslon  there  say  have 
been  in  his  method ^  Orotlus  left  no  doubt  in  the  minds  of 
his  successors  as  to  where  he  stood*   »Yhen  the  naturalists 
asserted  that  the  law  of  nature  and  the  law  of  nations  were 
the  same  thing  they  had  no  thought  of  referring  to  Grotlas« 
On  this  pointy  they  recurred  to  the  opinion  of  Thomas  Hobbes 
and  founded  their  system  vipon  reason  unadulterated  by  custom 
or  consent*   P*afendorf  expressly  condemned  the  distinction 

which  Grot las  labored  so  hard  to  establish.*®  Barbeyrac 

50 
denounced  it  as  iine  pure  chim^re*   Thomas lus*  reason  fo^ 

rejecting  the  distinction  is  significant.   It  all  comes  to 

this,  he  declared: 


*7  Infra . ,  pp.  97  ff • 

48  Punning I  Political  Theories  >  Luther  to  Montesquieu, 
p,  IT'S,   Cf.  Walk.r,  History,  p«  335. 

49  Pe  Jul'.  Naturae  at  OentiUE*  11,3.23. 

50  Barbeyrac* 8  Orotlus i  1,1,14,  note  3j  Barbeyrac •© 
Pufendorf,  pr^r. ,  sec.  31.   Barbeyrac  saicii   "poor  *tre 
convPlncu,  que  Qrotlvis  avoit  encore  sur  rlusieurs  choses  des 
id^esf^viSBes,  ou  du  molns  assez  confuses,  11  suffit  de 
oonsid<$rer  un  de  ses  princlpes,  qui  se  rd!pand  sur  tout  son 
SystAme,  Je  veux  dire,  la  supposition  d*un  Droit  des  pens 
arbitraire  qu'il  con^oit  fondci  sur  le  consentement  tacite 
des  Peuples ,  ft  aiant  n^anmolns  par  lui-mdme  force  de  Lol, 
autant  que  le  Proit  Natural.'*  * 
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Rations  are  equal  among  theaeelveaj  neit^her  do  they 
recognize  a  superior  aaong  men.   Therefore  they  cannot 
be  bound  by  hunan  Iaw»^^ 

The  aaiae  point  was  stated  a  little  more  fully  by  Burilamaqul^ 

who  declared  that  Orotlvis*  pretended  law  of  nations  distinct 

from  the  natural  law  was  an  Idea  destitute  of  all  foundation ^ 

and  who  denied  the  existence  of  a  positive  law  of  nations 

proved  by  oustora 

because »  first «  all  nations  are  with  regard  to  one 
another  In  a  natural  Independence  and  equality «   If ^ 
therefore »  there  is  any  common  law  between  them.  It  can 
proceed  only  from  God  their  common  sovereign. 

The  natvirallsts  saw  that  recognition  of  the  legally  binding 

force  of  custom  wovild  Impose  serious  limitations  upon  the 

equality  of  a  natural  relationship*   So  they  denied  the 

positive  law  of  nations  altogether.   They  entertained  no 

illusions  as  to  the  bearing  of  the  principles  of  Orotlus  on 

the  natural  equality  of  states.   If  It  be  suggested  that 

there  was  the  germ  of  naturalistic  tendencies  In  the  use 

which  Orotlus  made  of  the  law  of  nature 9  It  may  be  said  with 

equal  force  that  there  was  also  the  germ  of  positivism  In 

his  emphasis  upon  the  Importance  of  usage.   The  translation 

of  the  theory  of  equality  Into  the  law  of  nations  depended 

upon  the  superstructure  that  his  sviccessors  should  build 

upon  the  foundations  laid  by  Orotlus. 


51  Instltutionum  Jvirlsprvidentlae  dlvlnae.  I #2, 104-105 
See  Infra.  #  p.  106. 

52  Pr In clpes  du  droit  naturel,  11^6,8,  p.  223.   "Car 
1  .  toutesles  Rations  sent  les  unes  d  l*6gard  des  autres 
dans  une  lnd6pendance  Ac  une  ^galltA  naturelle.   SI  done  11 
y  a  entr*elles  quelque  Lol  commune »  elle  ne  peut  venlr  que 
de  Pleui  leur  commran  Rouveraln.'* 
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IX   has  b«en  sugfiestta  that  the  iKiautabllity  of  th9  law 
Of  niiturci  SAdd  •quality  a  ntcaasary  Inference  from  ite^appXl* 
eation  to  separate  state* •   Aceordine  to  drotiua  the  law  of 
nature  was  so  Imratable  that  it  oould  not  be  chansed  by  Qod 
hlnself  i^but  by  adopting  the  traditional  division  of  Jus 
naVorale  into  that  whiah  was  charaeteriatio  of  primitive 
nature  and  that  whieh  was  ehax*acteristic  of  a  period  of 
Bore  eomplete  developaent^  Orotius  was  able  to  free  himself 
froiB  tteat  ef  the  restrictions  of  thid  hypothetical  iavratabil- 

55 

ity.   It  is  significant  that  this  very  division  was  used  to 


Jitstify  restrictions  upon  the  principle  ef  natujral  equality » 
both  with  respect  to  individuals  and  with  respect  to  commun* 
itles^*^® 

There  has  been  a  sooA   deal  of  aisoaders tending  about 
the  use  which  Orotius  xsade  of  the  Jus  naturale  and  jus 
gentiuR  of  the  Roaan  Law«   It  has  been  suggested  that  he 
assuaed  that  they  were  two  names  for  the  same  thing,  and 
that  he  drew  heavily  from  the  substance  ef  Roman  jus  gentium 
whieh  he  assumed  to  be  identical  with  Jus  naturals j  under 
the  mistaken  impression  that  it  was  intended  to  be  a  *law  of 


63  Lawrence »  Fssays ,  pp.  194-195}  01ney»  in  A.J.I.L. 
(1907),  Vol,  I,  p.  418a 

54  1,1,10,5. 

55  11,8,1  and  26  a   ?ee  Mar^e  liber  am,  chapa  7,  p.  53, 
where  Orotius  approves  of  Vasquez'^s  distinction  between 
primary  and  secondary  laws  of  nature. 

M     II,RiJ,llj  in, 7, 1. 
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ffi  57 

nations  In  the  nodern  significance  of  that  expresalon* 
The  txMth  Is  that  Grotlue  was  gvillty  of  neither  one  of  these 
errors*   He  had* a  clearer  understanding  of  the  relation 
between  j;af  naturale  and  J;a8  gentlaia  In  Foraan  I^w  than  many 
of  his  aodenf  coamentators.   He  vas  thoroughly  familiar » 

m  S* 

for  example 9  with  the  difference  between  them  with  respect 
to  slavery »  a  distinction  which  he  embodied  In  his  system* 
He  was  careful  to  point  out  that  they  were  esaentlalXy  differ 
ent;  and  he  was  sufficiently  explicit  to  provoke  a  note  from 
his  naturalist  translator  and  editor,  Barbeyrac,  denying 
that  the  Koman  Lawyers  understood  anything  more  by  the  Jus 


gentliim  than  "what  the  modem  Interpreters  call  the  Jus 
naturale  secundarlum* "^^^he  Roman  Jus  gentium  was  the  near- 
est  approximation  In  positive  law  to  the  Ideal  principles  of 
the  Jus  naturale »   It  was  certain  to  have  a  tremendously 
Important  Influence  on  Orotlus  as  well  as  on  later  writers; 
but  It  Is  a  mistake  to  say  that  Grotlus  did  not  see  any 
difference  between  the  two*   It  Is  an  even  more  violent 


Injustice  to  say  that  he  took  the  Roman  Jus  gentium  for  a 
**law  of  nations'*  In  the  modern  sense.   Unfortunately 9  he 


57  Hicks,  In  k.i.1.1..    (1908),  Vol.  II,  pp.  531-53ij; 
Lawrence,  Essays  ^  pp.  196  ff.j  Maine,  Ancient  Law,  pp.  102 
103;  Ritchie,  Hatural  Rl^ts  ^  p.  36. 

58  11,22, llj  TTI,7,1, 

69  Proleg.,  53;  11,8,1  and  26. 

60     Barbeyrac*s  Orotlus,   IT, 8,1,  note  1#       Pee  also 
Barbeyrac's   ?\ifendorf,   11,3,23,  note  3. 
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used  the  same  expression  to  describe  both  the  Roaan  and  the 
aodem  conception »  sometlnes  leaving  It  to  the  reader  to 
determine  from  the  content  the  sense  In  which  the  term  Jus 


gentium  was  used#  This  was  almost  ce'taln  to  result  In  con- 
fusion»  but  the  misunderstanding  appears  to  have  been  great- 
er among  scholars  of  the  last  century  than  among  his  Immedi- 
ate successors •  »  Orotlus  tried  repeatedly p  as  he  sald^  to 
get  rid  of  ambiguity »  and  to  make  It  clear  that  the  Jus  gen- 
tium of  the  Romans  was  not  the  law  which  pertained  to  the 

sratual  society  of  nations  among  themselyes,   Haec  ergo  ut 

fii 
d  Is  corner  en  tur  4   laboravligvis  ♦ 


THE  STATK  OF  NATUFK  IK  THE  r>VSTEM  OF  aROTIUC 


There  was  nothing  In  Orotlvis*  conception  of  the  Inter- 


national society  to  make  the  eqviallty  of  states  an  essential 
principle.   He  adranced  little  that  was  new  In  this  respect. 


Like  Suarez  he  conceived  of  a  society  of  nations  and  alleged 
the  necessity  of  law  for  that  great  aggregate  system  of  com- 
munities •^^  iTnllke  the  naturalists »  who  wrote  later  In  the 


fil  Proleg^,  1,  17,  36,  5v3;  1, 1,14}  TI,F,1}  11,8,26; 
II,16,31i  IX,18|2tli  ITX,1,8,2}  Clark >  Practical  Jurispru- 
dence »  p.  362 J  Taylor^  Int>  Pub*  Law,  p.  77;  Twlsa,  Law  of 
Nations ,  p.  xvlil. 

62     Prolog.,   17,   23;    IT,  18 ,2;    IT  1,25,1.        cf.  Puarez 

Tractatus  de   le gibus ,   11,19,9,  and  ?folff*8   conception  of  the 
clvltasHiaxTma,   infra^   p.   123. 
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century^  he  plaosd  no  s^bblI   aaphasis  upon  tha  Idoa  that 
Inttrnational  society  wa«  anaXogoua  to  the  atate  ot   nature • 
He  made  cojnparatlveXy  few  referencea  to  the  natural  condition 
of  nanklnd  and  then  quite  Incidentally  to  the  dlscuaslon  of 
other  themea*   For  lllviatratlont  he  aald  that  civil  nociety 
waa  the  renuXt  of  the  Inability  of  fieparate  fawiliea  to  pro- 

63 

teot  thenBeXvea,  that  aznong  prliaitive  men  in  what  the  poete 
had  sometlxaes  portx'ayed  aa  the  golden  age  all  things  were 

held  in  common ^  that  a  natural  condition  of  cianklnd  exiated 

aa 
before  political  eoclety  waa  fonsed  and  J-adgee  conetitutedi 

that  such  a  condition  a  till  prerailed  where  sen  Xired  die* 

66 
tributed  into  faAlXies  and  not  into  atatea^  and  that  in  the 

prixaevaX  atate  of  naVare  no  Bien  were  alavea.   The  etate  of 


nature  of  which  Grotiua  conceired  was  one  of  normally  peace*- 
ful  relationship  between  men  as  heads  of  families  and  owing 
no  subjection  to  any  higher  human  authorlty«^^  However,  he 
made  no  more  than  an  incidental  use  of  the  notion.   His 
appeal  was  not  to  men  in  a  state  of  nature »  but  to  the 
reason  of  men  in  a  state  of  civilisation. 


65  1,4,7, 3, 

64  XT,^,2j    TT,10,1,2{   Mare   Uberun,   p*   23. 

65  II, 20, 8-9* 

66  11,20,40,1  and  4. 
07  111,7,1. 

68  1,4,7,3;    !T,15,5j    111,9,18-19. 
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Grotlua  did  not  develop  the  argument  that  men  had 

abandoned  the  state  of  nature  only  In  so  far  as  national 

governments  had  been  formed »  while  remaining  in  the  natural 

condition  so  far  as  international  relations  were  concerned* 

This  might  perhaps  be  implied  from  one  or  two  passages »  but 

it  is  characteristic  of  Orotius  that  the  arg^ament  was  invoked  i 

if  at  allt  only  to  provide  an  answer  to  particular  questions 

and  when  other  resources  failed*   There  is  a  suggestion  of 

the  argument  in  the  passages  in  which  he  sets  forth  his  the- 

ory  of  punitive  war*   Take,  for  example ^  the  following! 

It  is  to  be  understood  also  that  kings ^  and  they 
whose  rights  are  of  the  nature  of  royal  rights »  have 
the  right  of  requiring  punishment i  not  only  for  injuries 
committed  against  them  and  their  subjects ^  but  for 
those  also  which  do  not  peculiarly  tovich  them»  but 
which  enormously  violate  the  law  of  nature  and  nations 
in  any  persons*   For  the  liberty  of  providing  for 
human  society  by  punishment »  which, at  first »  as  we  have 
said 9  was  in  the  hands  of  indiviauals^  Ciid»  when  states 
and  tribunals  were  instituted »  fall  to  the  share  or  the 
supreme  authorities »  not  properly  as  eommanding  others » 
but  as  being  themselves  subject  to  none*^^ 

The  suggestion  is  mis leading »  however,  for  his  whole  theory 

of  punitive  war  was  lire  con  ci  lab  le»  as  later  writers  have 

pointed  out 9  with  the  conception  of  a  natuial  state  of 


69  11,20,40*   Cf.  Victoria,  Rel*  VI,  Pe  lure  belli, 
pp.  172,  186,  187.  —  • 

70  Piore  says:   "Que  dire  alors  de  la  th^orie  de  Oro- 
tius,  qui  voulait,  en  certains  cas,  l^gitimer  la  guerre  faite 
dans  le  but  de  pvmir,  bellum  punitivvim?  Admettre  un  juri- 
diction  p6nale  entre  les  I^tats ,  ce  ne  serait  pas  seulement 
d^truire  I'egalite  juridlque,  mais  encore  porter  atteinte  aux 
regies  fondamentales  du  droit  de  punir,  qui  ne  peut  lAgalement 
s'exercer  en  1* absence  d'une  loi  qui  puisse  dtre  viol^e,  d*un 
jugement,  d*une  condamnation  et  des  moyens  l^gaux  destines  ^ 
en  assurer  1' execution*"   (Antoine's  transl.T^  Droit  int* 
pub* ,  sec*  438,  Vol.  I,  p*  380. 
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equAllty  Among  nations. 

« 

There  1a  evidence  that  Grotlue  saw  the  possibility  of 
An  analogy  between  the  society  of  nations  and  the  state  of 
nature »   He  used  soae thing  like  such  an  analogy  to  explain 
the  reason  for  certain  rales  of  law^  as  where  he  coapared 
the  pacts  of  sovereigns  with  pacts  made  between  nen  at  sea 

or  on  a  desert  Island,  all  of  which  he  said  were  governed  by 

71 
the  natural  law;  but  he  never  used  It  In  a  systenatlc  way 

to  explain  the  nature  of  the  society  of  nations  «''^^  In  so  far 

as  he  developed  the  Idea  of  a  positive  law  of  nations  he 

denied 9  at  least  by  Implication ^  the  Idea  of  an  International 

73 

State  of  nature*   Grotlus  elaborated  upon  none  of  those 
subtle  comparisons  by  which  later  writers  established  the 
equality  of  states  as  a  maxim  of  the  law  of  nations f 

VI 
THE  AKAIjOOY  IN  THE  SYSTKK  OP  OROTIUS 

The  analogy  between  natural  pex^ons  and  the  juristic 
persons  of  the  law  of  nations  was  used  extensively  In  the 
work  of  Orotlus  and  In  a  characteristic  fashion*   As  already 
pointed  out  he  made  only  an  occasional  use  of  the  analogy 
between  separate  states  and  men  in  a  state  of  nature #   Of 


71  11,11,5,3.  , 

9 

72  See  Weetlakoi  Collected  Papers  >  p»  48e 

73  See  Figgis »  Person  to  Grotlus  <  pe  285,  note  15* 
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such  sore  iipportanco  was  his  use  of  an  analogy  hetwoen  states 

and  men  In  politioal  soeiety.   While  he  reoognlsed  aany 

74 
defects  Xn  such  an  analogy  i  he  reevtrred  to  it  frequently  to 

support  the  rules  laid  down.   Re  corapared  the  ruler  of  a 

75 
state  to  the  saster  of  a  family »  clients  under  the  protection 

of  patrons  to  international  persons  protected  by  an  unequal 

76 

alliance »  and  natural  persons  reduced  to  slayery  to  states 

77 

reduced  by  conquests   "'And  these  artificial  bodies  have 
plainly  an  analogy  with  natural  bodies »"  he  said^  in  discuss* 
ing  the  termination  of  sovereignty.   ( Plane  auten  corpora 
hae.c  artiflciala  ins  tar  ftabent  corporis  nataralis#)^^ 


Passages  like  the  above  iHostrate  the  use  which  Grotios 
made  of  the  analogy #  but  they  hardly  soggcNSt  the  iBportance 
of  his  indebtedness  to  irunicipal  law.   His  whole  treatise 
fairly  bristled  with  borrowings.   The  atmosphere  of  legal 
science  in  his  day  was  an  atmosphere  of  Roman  Law.   Orotius 

» 

had  an  unfailing  supply  of  principles  in  the  Jus  gentium  of 
Rome  and  he  used  it  unsparingly.   His  classification  was 
based  upon  the  divisions  of  municipal  law}  he  borrowed  from 
municipal  law  whole  categories  of  rales  relating  to  property » 


74  IfS,'^!  IT,r>,4j  11,16,31}  Mare  liberuBi  p.  47^ 

76  1,3^16. 
7G   1,3,21. 

77  II,81,7,2|  111,8,1-4. 

78  11^9,3. 
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obllgatlons,  and  othar  topics.   He  borrovact  heavily  from 
the  Juris ta,  hut  relatively  little »  compared  to  later  publi- 
data,  from  the  theorists.   He  did  not  dilate  upon  the 
analogy  as  a  meana  of  explaining  the  nature  of  international 
relations  or  of  translating  the  theory  of  eq^aality  into  the 
law  of  nations • 

VII 

THS  IDFJl  OP  NATUFAL  RQUALITY  IN  THE  SYSTEM  OP  OF0TIU5 

If  it  is  true,  as  even  the  naturalists  suggested ,  that 
the  use  which  Orotius  made  of  the  law  of  nature  was  in  con* 
sistent  with  the  notion  of  state  equality »  then  it  is  certain- 
ly true  that  his  use  of  the  conception  of  natural  eqviality 
required  no  such  conclusion.   He  was  thoroughly  familiar 
with  the  theory  of  the  natural  equality  of  men} 

By  naViU-e,  that  is,  in  the  primeval  state  of  nature^ 
and  without  the  act  of  aaan,  no  men  are  a  laves  i  as  we 
have  elsewhere  said;  and  in  this  sense  we  may  assent  to 
what  the  Jurists  say,  that  slavery  is  against  nature. 
But  that  alavery  should  have  its  origin  in  hviman  act, 
that  is,  in  convention  or  delict,  is  nol^repvignant  to 
natural  Justice,  as  we  have  also  shown. 

If  he  hKd  been  the  pioneer  in  translating  this  theory  Into 

international  law^  it  would  be  reasonable  to  anticipate  a 


79  til, 7,1  (7hewell*s  transl.),   Pee  also  passages  in 
I,5,lj  TI,2,2j  11,10,1-2.   In  his  address  "to  the  ralers 
and  to  the  free  and  independent  nations  of  Christendom,''  at 
the  beginning  of  Mare  liberam  (p*l),  Grotivts  included  a  truly 
Ciceronian  statement  of  the  natural  basis  for  the  theory  of 
equality  among  men,  although  he  said  nothing  expressly  of 
the  theory. 
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atateiBant  of  It  somewhere  In  hie  works.   However »  he  nowhere 
asserted  the  SMi^^^^l  equality  of  states »  either  expressly  or 

80 

by  iiecessary  iaplleation.   It  was  only  with  regard  to  ser-* 

tain  partle\ilar  Interests  that  drotlus  ever  attributed  to 

states  an  equal  eapaelty  for  rights «   There  is  a  notable 

Instanee  of  such  an  Interest  In  Rare  Llberu««  where  he  argued 

that  the  right  to  travel  and  trade  with  other  peoples  belonged 

equally  to  all  nations t 

There  Is  not  one  of  you  who  does  not  openly  proalaln 
that  every  nan  Is  entitled  to  nanage  and  dispose  of 
his  own  property;  there  Is  not  one  of  you  who  does  not 
Insist  that  all  cltlsens  have  equal  and  Indlsorlmlnate 
rl£^t  to  use  rivers  and  pablla  places}  not  one  of  you 
who  does  not  defend  with  all  his  might  the  freedom  of 
travel  and  trade # 

If  it  be  thought  that  the  small  society  which  we 
frsll  a  state  cannot  exist  without  the  application  of 
these  prinolples  (and  it  certainly  cannot) i  why  will 


80  It  is  noteworthy  that  Pradler-Fod6r6»  one  of  the 
most  reliable  of  nineteenth  century  authorities  on  Grotius^ 
does  not  attribute  the  idea  of  state  equality  to  hia«   Be 
says  that  Orotius  recognized  the  rights  of  self-preservation^ 
property^  ^nd  embassy,  but  that  "les  diverses  questions  con- 
cernant  ces  different  droits  ainsl  que  lea  devoirs  qui 
correspondent  jl  ces  droits «  ne  sont  pas  trait^es  par  lui 
d'une  manidre  dlstlnctej  elles  se  confondent  dans  l^exposi• 
tion  dvi  vaste  sujet  de  son  immortel  ouvrage  sur  le  droit  de 
la  guerre  et  de  la  paix,  et  se  perdent  dans  l^abondance  des 
natfiriaux  accumul^s  par  son  opulente  Erudition,"    Pradler- 
Pod6r^  cites  Vattel  as  deriving  the  fundamental  rights  of 
states  from  an  application  of  the  theories  of  the  law  of 
nature,  the  state  of  nature,  and  natural  equality  to  the 
international  society.   Droit  int.  pub. ,  sees.  166-167, 
Vol*  I,  p.  280. 

Bonfils  says;      "Dans  son  imtnortel  ouvi^ge,  ffrotivis  n*a 
pas  traits  d^une  mani^re  distincte  des  droits  et  des  devoirs 
des  Ktats.       Cette  matiere  est  comme  ensevelie  sous  les 
ftl^ments  aeeusrali^s  de  sa  stupeflante  tradition."       Droit  int. 
pub.,  sec.   235,  p.   140. 


•     I 


».    • 


«  t  ' 


4     '  .   ' 


r.n.i  r 


»  i  •  ;'l- 


-.  •'  ^ 


.  ^'  J1 .  .••  1 


t   '    ». 


c/i    .: 


1 . 


^•1  :.J: 


«Y 


rJ 


»      < 


>     L 


•) 


.« 


'  J> 


liJ 


•VI '..w 


/  ^ 


■<  .'■*« 


.''  .1  . 


•  t 


n..' 


a    i 


•   t 


-U: 


*    . 


\' 


»        *   1 


f^ ' 


<  <- 


.  '.'iM  I    »r'  '• 


'       •  •  •     :         X. 


t    r, .'         *  '  I 


^ 

^ 


Di...     - 


v.- 


iO     %*    . 


I.  . 


.1 


.    •♦ 


»      » 


J      *  / 


\   , 


.    ->       lA 

'     '•   :    ^    L  -'.  •■  0 


*     .  .4^ 


/c 


■J  .'7 


*i^: 


L      • 


'  *. 


/     » 


N    '  ^ 


+       '■    T        t  * 


A   . 


IV 


-X   \ 


Jr.-  ..; 


\  -^ 


<  »  • 


-'.  -  ^ 


*  1 

'  f-.   * 

« 

t  J  • 


'•  I     J        '.'At/       V    .r    .     J       ..        ^.  fi 


'J     P 


(     ^ 


•%      .   r 


1  "     K  / 


4 


.  I 


IV    ..V 


»  , 


i  *. 


i*  1 :    J"  f 


*     .  ( 


.i  O     ^'  .'    ' 


f  4. 


.«      \ 


•^  O    »« 


„» 


•^    I 


'    -I 


^-   -  i 


■•%     t         T 


>.": 


1  i 


^  I 


.  4 
<  < 


r^ 


r 


:'ir    ^-'v 


« '  .*  ^« 


f  • 


1  ^  '- 


►  -. 


9    *■ 


-    -   -^ 


•  I 


^  ■' 


<    4    ,     '    l<> 


«•!. 


-67- 


not  those  same  principles  be  necessary  to  uphold  the 
social  structure  of  the  whole  huoan  race  ana  to  main- 
tain the  harmony  thereof?®^ 


Hoc  igitur  Jus  ad  can etas  Rentes  aequaliter  pertinei.   Mare 
Liberaa  was  a  chapter  in  his  treatise  on  the  law  of  prize, 
and  was  written  somewhat  after  the  fashion  of  a  lawyer's 
brief  to  prove  that  the  Patch  had  a  right  to  sail  to  the 

83 

Kaat  Indies  and  engage  in  trade  there.   The  arg^ament  was 

64 
based  primarily  upon  natural  right.   In  substance  Orotius 

contended  that  with  res^pect  to  the  use  of  the  seas  that 

natural  equality  of  right  which  primitive  nature  had  estab-- 

lished  had  not  been  and  ought  not  to  be  restricted.   He 

declared  that 

all  that  which  has  been  so  constituted  by  nature  that 
although  serving  some  one  person  it  still  suffices  for 
the  coizonon  use  of  all  Other  persons  ^  is  today  and  ought 
in  perpetuity  to  reisain  in  the  ftgas  condition  as  when 
it  was  first  created  by  nature .^ 

In  other  words ^  with  respect  to  this  particular  interest 

states  dight  be  said  to  be  in  a  state  of  nature*   This  was 

a  clear  statement  of  equality  of  capacity  with  respect  to 

a  certain  category  of  rights ^  but  it  was  not  intended  to 

establish  a  like  equality  in  respect  to  all  rights «   There 


81  Mare  liberamt  p.  3  (Magoffin's  transl.). 

82  Ibid. I  p.  8. 

83  Ibid.,  p.  7. 

84  j[biQ  >  ,   PP»    5 1   and  passim^ 

85  Ibid.,   p.   2?    (Magoffin's    ti?^nr.l.). 
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18  no   evldenee  thcit  Grotlus  Intended  this  or  dimllar  9tate*- 

mentB  to  h^rm   Any  general  elgnlf  Icance* 

The  stateaenta  in  Mare  Llbervim  were  wvich  more  explicit 

than  anything  whiah  appeared  in  Pe  Jure  Belli  afe  Pacia>   In 

the  fix^st  ahapter»  where  he  defined  be  Hum  and  Ju8>  Orotiua 

aa'ld  that  anything  was  unjuat  which  was  contrary  to  the 

nature  of  a  aoclety.of  rational  cieatureai  and  added: 

But  society  is  either  that  of  equals »  as  among 
brothers,  citisens,  friends,  and  allies;  or  it  is 
unequal,  by  preeminence  as  Aristotle  says,  as  between 
parent  and  children,  master  and  servant,  King  and 
subjects,  (lod  and  men,   So  justice  is  either  that 
which  prevails  among  equals,  or  between  governors  and 
the  governed  in  whatever  degree.   The  lattex*  in  my 
opinion  may  be  called  the  right  of  superiority  (Jus 
Rectorlum ),ggthe  former  the  right  of  equality  (Xequatorl^ 
vim  recte)> 

However,  Orotius  was  not  using  Jus  in  a  legal  sense  in  this 

passage  at  all,  and  in  any  event  the  passage  is  too  vague 

and  ambiguous  to  have  general  significance.   In  the  chapter 

In  which  Orotlue  discussed  the  termination  of  sovereignty 

and  the  division  of  a  state  to  form  several  states,  he  said 

that  when  a  colony  separated  from  the  mother- countiy  a  new 

state  was  created,  and  he  quoted  with  approval  from  Thucy* 

dldes;   "^They  are  sent  out  not  to  be  slaves,  but  to  have 

87 
#qual  rights,"   The  quotation  probably  referred  to  the 


^      86     I,l,3,!i.     ^hewell's  rendition  of  4 us  Rectorium  and 
Aeqitfitorlvtw  recte  as  "rectorial  rights"  and  "equatorial 
rights'*   respectively  is  hardly  satisfactory* 

87     II,9|10. 
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rights  of  the  colonidts  as  Individuals  rather  than  to  rights 
of  the  colony  as  ^  separate  state.   It  had  no  legal  signif- 
icance »  and  80  far  as  Srotivis  r^ay  have  intended  to  apply  it 
to  states  it  carried  nothing  acre  than  the  idea  of  separate* 
ness  as  opposed  to  the  idea  of  incorporation  in  the  aother* 
state*   In  another  chapter  he  rexriarked  of  the  right  of 
persons  to  defend  themselves  sno  their  property  against 
attack  by  subjects  of  a  state  with  which  peace  had  been 
concluded: 

For  peace  is  GOncladeiSi»  that  all  the  subjects  say  be  in 
safety;  peace  is  the  act  of  the  state  for  the  whole 
and  for  the  parts.   And  even  if  a  tiew  cause  do  arise ^ 
it  will  be  lawful,  notwithstanding  the  pe|tce»  for  the 
persons  attacked  to  defend  thesiaelves  and  their  property. 
For  it  is  natural,  as  Cassivis  says,  to  repel  anas  by 
arms;  and  therefore  we  are  not  readily  to  believe  that 
this  right  is  abdicated  between  equals .36 

It  is  clear  enough,  however,  that  the  passage  ref arn  to 

equality  among  individuals  belonging  to  different  states  and 

has  no  very  px^ecise  lepal  significance.   There  is  no  evidence 

that  Grotius  intended  such  passages  as  the  above  to  carry 

any  general  Ireport  apart  from  the  di«<R7Ssion  of  particular 

topics*   Barbeyrac,  who  translated  and  edited  the  De  Jure 

Belli  ac  Pacis  and  the  Pe  Jure  Naturae  et  Gentium  of  Pafen- 

dorf  with  a  Fraltitude  of  notes  and  cross-references,  and 

who  was  <iuite  explicit  in  his  own  Qeclari\tion  of  the  principle 


88   1X1,20,32  (^Ahewoia^B  tranrU.). 
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89 
of  Btatt  equality t  found  nothing  in  any  of  theaa  passages 

to  warrant  a  referonoo  to  the  iraoh  leas  aabig'aoaa  statements 
in  Pufendorf,    It  is  Incredible  that  ftrotius,  whvo  was 
familiar  with  the  theories  of  every  leading  exponent  of 
natural  equality  among  men,  and  who  ransacked  all  history 
for  authorities  in  minutiae ,  oould  have  considered  the  prin- 
ciple of  state  eqviality  as  of  fundamental  consequence  and 
have  left  it  with  such  uncertain  support*  • 

« 

There  are  much  less  ambig-aous  passages  in  the  work  of 
Orotius  which  seem  to  contradict  the  idea  of  state  equality  * 
A  noteworthy  example  is  found  in  the  second  book,  where  he 
divided  treaties  into  those  establishing  that  which  is  con* 
forsable  to  natural  law,  and  those  adding  something  to 

law«   The  latter  were  either  equal  or  unequal: 


Prom  the  explanation  of  what  are  equal  conventions, 
it  is  easily  understood  what  are  unequal «   UhuBual 
Treaties  are  either  proposed  by  the  superior  party,  or 
by  the  inferior.   By  the  superior,  as  if  he  promises 
assistance  without  any  rdciprocal  stipulationi  by  the 
inferior,  when  there  la  an  inferiority  of  claim,  are 
what  we  have  spoken  of  as  Conventions  of  Command.  And 
these  are  either  without  infringement  of  the  sovereignty 
of  the  inferior,  or  such. as  infringe  it*'^ 

The  treaty  between  the  Romans  and  the  Carthaginians,  where 

it  was  provided  that  Carthage  shoald  not  make  war  without 

the  consent  of  Rome,  was  cited  as  an  example  of  an  unequal 

treaty  impairing  sovereignty.   In  unequal  treaties  without 


fl*  Infra ♦  p^  109. 

»0  TX^i5,7  {^TheA'ell'a  tj^anal.). 
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lEipAiment  of  sovereignty  the  burden  Imposed  on  the  inferior 
State  night  b«  traniiltory  or  pdrmanente   Then  followed  a 
long  list  of  examples  of  permanent  burdens i  several  of  which 
It  would  be  quite  Impossible  to  reconcile  with  later  notions 
of  sovereignty e   Passages  like  this  one  at  least  suggest 
that  Orotius  would  have  included  in  the  Jus  gentium  a  great 
many  conventional  and  customary  limitations  upon  the  equality 
of  states e   More  will  be  said  of  inequality  among  states  in 
the  system  of  Grotius  in  connection  with  his  conception  of 
sovereignty. 


in  his  treatise  Grotius  used  aequalitas  or 
its  equivalent  in  a  /;reat  variety  of  meanings,  but  without 
any  slgnlficsince  for  the  law  of  nations.   He  was  thinking 
of  a  kind  of  moral  equality  when  he  spoke  of  equality  between 
belligerents  with  respect  to  the  Justice  of  a  war.   He  wns 
not  thinking  of  the  law  of  nations  at  all,  but  of  municipal 

law  in  its  ethical  aspects,  in  what  he  said  about  equality 

91 
of  ownership  and  equality  in  contracts • 


VIII 


r>0VKR!5I0NTY   IN   THE  ryr.TKM  OP  GROTIUS 

The  principle  of  state  equality  was  not  the  result  of 
Grotlus*  use  of  the  law  of  nature,  the  state  of  nature, 
natural  equality,  or  the  analogy.     Was   it  the  consequence  of 


91      II,10,2j    TTT,i,2,8}    11,12,8-13. 
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hla  conoeptlon  of  eoTurelgnty?   This  Is  an .  Important  q-ae»- 
tlon«   It  has  been  avies;aate<)  that  the  prlnolple  of  equality 
vaa  the  inevitable  o^tcoBe  of  the  doetrlne  Of  aoyereignty  as 

CO 

defined  by  Orotliia  and  his  contemporaries  •   It  1b  certain 
that  theories  of  severe iffnty  were  defended  in  the  sixteenth 
and  seventeenth  centuries  which  pointed  straight  to  the  con*- 
clusiont   More  recently  the  theory  of  sovereignty  has  been 
offered  frequently  as  an  analytical  explanation  for  the  prin^ 

93 

ciple  that  states  have  equal  rights*   The  definition  of 
sovereisnty  adopted  by  Orot.Uis»  however »  proviaed  neither  an 
adequate  premise  for  the  conclusion  of  state  equality i  nor  a 
satisfactory  explanation  for  such  a  principle.   A  compara- 
tive  study  of  the  classical  treatises  on  international  law 
produjced  in  these  two  centuries  shews  that  the  idea  of  state 
equality  did  not  cone  into  the  law  of  nations  through  the 
doctrine  of  sovereignty.   It  casie  in  through  the  theories 
of  natural  law,  natural  equality ».  and  the  state  of  nature t 
that  important  trilogy  of  ideas  which  had  dominated  specula- 
tion since  the  age  ef  antiquity.   The  doctrine  of  sovereignty 

■ 
was  offered  later  as  an  analytical  explanation  and  Justif i* 

cation)  it  was  never  an  historical  reason  for  the  origin  of 

the  principle. 


92  Hershey,  Essentials^  pp.  56 ,  148 j  Taylor,  Int.  Pub. 
Law  J  sec3.  51,  69,  pr«  75,  ^p.. 

93  See  infra,  p.  146. 
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The  notion  of  stato  power  sviporlor  to  all  positive  law, 
and  limitad  only  by  the  lam  of  God  and  nature »  had  its  In- 
oeptlon  in  the  Middle  Ages. ^^  It  received  its  rr.oat  perfect 
expression  before  Orotius  in  the  De  la  Republigue  of  Podin 

95 
published  In  1578 #   Bpdln  defined  sovereisnty  as  "supreme 

power  OTer  citizens  and  subjects  unrestrained  by  lawSe**^^ 

The  first  and  principal  function  of  soyerelenty  was  to  £iye 

laws  to  cltlsens  and  subjects  without  the  consent  of  superior^ 

equal 9  or  Inferior y^^a  function  which  vested  in  that  person 

who 9  after  ffody  scknowledged  no  one  grester  than  himself • 

Aa  for  the  l«^ws  of  Ood  and  nature,  sovereigns  and  subjects 

were  equally  bound  by  then^j^^but  the  law  of  nations  could 

not  bind  a  soTerelgn  any  more  than  his  own  laws,  eKcept  in 

se  far  as  It  might  be  in  accord  with  the  laws  of  God  end 

nature*^  If  certain  of  the  laws  of  nations  were  unjust  the 

the  sovereign  might  abrogate  their,  as  for  exaaple  in  respect 

to  slavery.   Suares  presented  a  similar  theory  at  the  be* 

ginning  of  the  seventeenth  century  in  his  exposition  of  the 

ft 

ultlaaie  lavBUklns  authority. 


94  See  Gierke »  Politioal  Theory ,  pp.  87-100,  and  paaBJm. 

96  1,8-10,  pp. '69-183.  See  Nye,  Le  droit  int.,  Vol. 
IT,  p.  235. 

96   1,8,  p.  89. 

•97   1,10,  p.  161. 

9B   I,P,  pp.  97,  109  ff. 

99   1,8,  p.  118. 

ICO  Tractatus  de  legibus ,  1X1,9. 
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The  tre«iB«nt  of  •everelgnty  in  6roti'a»  reflected  the 
ln(lu0AC«  of  Bodin  ami  Suares  In  toiui  rMpects^  but  it 
dlff9r»d  widely  from  the  coneoption  of  oaoh  of  thoBi  both  in 

point  of  Tiow  and  in  details «   Orotiuo  donounood  all  notions 

101 
of  uniTorsal  tuthorityt   and  rocoffnliiod  the  existence  of  a 

102 

great  eoeiety  of  states «   His  state  was  a  perfeot  oomranity 
of  free  neni  united  for  the  sake  of  enjoying  the  adyantages 

103 

of  Jus  and  for  the  oottson  welfare*   ^Sovereignty  was  the 

essential  attribute  of  the  state t  the  bond  that  holds  the 

state  together 9  the  breath  of  life  that  so  sany  thousands 

breath I 

That  Power  is  sailed  Sovereign  whose  acts  are  not  sub- 
ject to>he  control  of  another »  so  that  they  can  be^ 
rendered  Yoid  by  the  aet  of  any  other  huaan  wille^^^ 


Here  were  inoluded  two  notions »  the  positive  notion  of  govern* 
ii6nt»  and  the  negative  notion  of  independence  e   In  most  of 
his  disouBsion  of  eovereignty  Grot las  was  concerned  with  the 
foraer  of  the  two  notions «   His  understanding  of  the  latter 
nvist  be  eonstraated  chiefly  fron  aaterials  which  are  scattered 
throughout  his  work*   These  materials i  when  collected  and 
codrdinated,  present  an  interpretation  of  sovereignty  in  its 
external  signifioanoe  which  has  been  all  too  frequently  over** 


101  XIpS}3, 13-14;  Mare  liberaia,  pp.  16,  45,  50,  (^6^ 

102  Prolog.,  17;  tt,ir,2j  1x1,25,1, 

103  1,1,14;    II, 6, 4*        Cf .   Twias,   Law  of  Hat ions,   p.   4. 

X 

104  I,3,7jT,3,l5;    11.9, 3.        See  Danning,    Political 
Theories  >  Luther  to  Montesqulevi,   pp.    3.79-186;  Merrlap,  Hi^-^.  • 
tory  of  SQverelKnty.   pp.   21-24;   Walker,  History,   p.   268. 
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looked.   They  also  cast  a  helpful  light  upon  the  society  of 
states  as  it  was  conGeived  In  the  Grot Ian  system. 

The  International  soelety  of  whleh  (Irotlus  concelyed 
was  not  gro^onded  upon  an  equal  capacity  for  rights  aiaong  Its 
nembers.   There  was  a  disposition  to  recognize  quite  the 
contrary  principle.   Re  held  that  Important  limitations  upon 
the  exercise  of  political  power  were  consistent  with  the 
enjoyment  of  International  personality  and  even  of  perfect 
sovereignty,   States  could  be  united  In  a  federal  bond  and 
yet  remain  soTereign.^^^eudal  vassals  night  be  sovereign. 
Sovereignty  was  not  Infringed  by  an  uneqvxal  alliance  which 
Imposed  a  permanent  obligation  upon  the  Inferior  state  to 
concede  precedence »  to  have  the  same  friends  and  enemies^  to 
refrain  from  fortifying  or  posting  armies  In  designated 
localities!  or  from  acquiring  more  than  a  limited  number  of 

■ 

vessels  I  to  abstain  from  building  cities »  engaging  In  trade » 
or  levying  soldiers  In  certain  localities »  or  to  renounce 
all  former  treaties  with  other  states t^^Kven  protected  or 
tributary  states,  analogo*as  to  clients  In  Roman  Law,  enjoyed 
their  sovereignty  unimpaired;  bvit  Qrotlus  admitted  that  If 
such  leagues  were  perpetual ,  and  the  superior  state  was  much 
the  more  powerful  and  had  the  right  of  Introducing  garrisons, 
the  Inferior  state  was  likely  to  be  absorbed  by  the  superior, 


105  1,3,7,2. 

106  I,5,P.3. 
1^   11,15,7, 
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or  at  leaat  to  lota  a  part  of  ita  aovaralcnty^^^^Partly  aov* 

1C9 
araign  atataa  aoald  ba  tha  raault  af  treaty  or  of  eonquaat. 


Grotlua  raaognisad  tha  la£iti»a«y»  aoaordins  to.  tha 
;t  rulaa  of  tha  Jua  gantiuigt  af  tha  praatloa  of  anali 


captiyaa  In  war«^''^^Tha  preaant  algnifioanaa  of  what  ha  aaid 


alavary  la  In  tha  analogy  ahlah  ha  draw  batwaan  alaraa 
and  atataa  whoaa  aovaralgnty  haci  bean  dlalnlahad  as  a  reault 
of  oonquaat*   Tha  Inport  of  thla  analogy  la  auggaatad  by 
tha  following  paaaagaa; 

Sinca  tha  viator  oan  aubjaot  IndlTldoala  to  paroon- 
al  BervitudOt  it  la  not  aurprlalng  that  ha  ahould  be 
allowed  to  raduoa  a  body  of  nan,  whether  they  be  a 
state »  or  part  of  a  atate^  to  a  aaryltudet  either  civil 
or  domaatiOr  or  laixed*  »  •  • 

And  hence  we  may  understand  what  la  that  mixed 
government >  compounded  of  oaaterahip  and  civil  rulOt  of 
which  we  have  apoken)  naaely^  when  aeivitude  la  coinbined 
with  a  certain  personal  liberty #   Th%ia  we  read  of 
poop  lea  whose  ariis  were  taken  from  thea^  and  who  were 
commanded  not  to  poaaeas  any  iron  except  for  agrloulVore; 
and  of  o there  who  were  ooi«ipelled  to  change  their  language 
and  habita  of  livings  #  •  • 

Even  if  any  victor  leave  to  the  aonquered  people 
the  rights  of  their  state i  he  may  take  to  himaelf  some 
things  which  belonged  to  the  atatei  for  it  depends  on 
his  own  will  what. limit  he  chooses  to  fix  to  the  benefits 
.  which  he  gives • 

In  his  chapter  on  restraints  respecting  conquests  Orotius 

reconmended  that  where  it  waa  not  safe  for  the  conqueror  to 


108  I»3^21»   On  clienta  in  the  Roman  LaW|  aee  Muirhead » 
Law  of  RomOj  p*  e»  and  references  there  cited. 

iG9   11,15,7;  111,19,10. 

110  XI 1, 8,  and  14.   He  contenclad  that  among  Christian 
nations  it  had  become  the  pra&tioe  to  hold  for  ransom  in- 
stead.  IIIm7,8-9;  III,S1,25  and  28. 

111  IXI,8»l-4  (Whewell*8  transl.)* 
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raXinqulah  All  Authority  oyer  the  conquered  he  should  at 
lemiit  leuve  theio  as  much  of  their  former  Independence  and 

authority  aa  poesible^^^States  whose  sovereignty  had  been 

/ 


Iftp^^lred  nevertheless  x^malned  International  persons  as 
fur  as  th^y  remained  sovereign ;  and  in  the  sane  measure  that 
they  retained  sovereignty  they  were  capable  of  the  right  of 
legation  I  ^^''the  right  to  oake  war,^^*and  other  rights  by  the 
law  of  nations. 

Moreover!  when  states  had  come  by  legitimate  courae  Into 

this  paTtlally  sovereign  status  they  should  resnaln  contented 

with  their  condition »  for  the  natural  liberty  of  men  or  of 

states  was  not  an  Inalienable  attribute* 

Nor  agr\in  can  we  say  of  the  liberty,  either  of 
Individuals 9  or  of  cities »  or  states,  (that  Is,  avitonoay 
or  self-government,}  that  It  Is  either  by  natural  law, 
and  at  all  times,  an  attribute  of  all,  or  that  In  the 
cases  in  which  it  is,  it  furnishes  Just  ground  for  war« 
Tor   when  we  say  that  liberty  by  nature  belongs  to  men 
or  to  peoples^  we  are  to  understand  that,  of  a  natviral 
right  preceding  all  human  pacts}  and  of  liberty  by 
negation  of  slavery,  not  of  liberty  in  opposition  to 
slavery;  so  that  man  la  not  a  slave  by  nature,  but  he 
is  not  by  nature  a  oreatvire  that  cannot  be  a  slave*  •  « 
Therefore  they  who  have,  by  a  legitimate  course,  come 
into  slavery,  either  personal  or  civil,  ought  to  be 
content  with  their  condition;  as  r>t  Paul  teaches #  Art 
thou  called  being  a  servant?   Care  not  fprlt*  ^^ 

f.o  far  as  his  oonceptlon  of  soverslgnty  was  concerned,  Gro> 

tlus  "vas  not  Interested  In  the  elaboration  of  an  abstract 


112  IT X, 15, 9. 

113  11,18,2. 

114  111,3,4. 

115  11,22,11- (7?hewell*s   tranol.). 
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theory  #   H#  oould  Affor<l  to  leave  that  to  political  phi  lose- 
pHers  and  others  who  were  In  less  Intimate  contact  with  the 
practieal  problems  of  international  relations*   His  immedi* 
ate  concern  was  to  establish  criteria  for  distinguishing 
public  and  formal  from  priyate  and  informal  wars.   Both 
custom  and  humanity  justified  him  in  attributing  regularity 
to  the  wars  of  rulers  possessing  less  than  the  widest  powers* 
Instead  of  conceiving  of  a  society  of  states  having  equal 
capacity  for  rights,  Oretius  deferred  so  far  to  contemporary 
practice  as  to  recognise  the  existence  of  a  society  among 
whose  members  there  were  many  differences  of  status »  with 
corresponding  differences  of  capacity, 

IX 


ILIiUSTFATTONS  OP  THE  ORCTIAK  TFADITION 

Enough  has  been  said  of  the  leading  principles  in  the 
system  of  Grotius  to  explain  most  of  those  errors  into  which 

« 

later  writers  have  fallen  with  respect  to  his  svippbsed  contri- 
b*ation  to  the  aarly  development  of  the  principle  of  state 
equality •   A  few  illustrations  may  be  given  of  some  of  the 
most  common  misunderstandings. 

It  not  infrequently  happens  that  the  translation  of  the 
idea  of  equality  into  the  law  of  nations  is  attributed  to 
Oroti'us  because  the  real  significance  of  equality  as  a  legal 

principle  is  not  fully  understood.   This  seems  to  be  the 
case  with  Hr,  Figgis,  who  says  that  the  Catholic  precursors 
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of  GrotiuB  aasartdd  "^the  complete  equality  of  ciovereign 
atatea'^t 

They  combined  the  new  recognition  of  political  facte 
with  ancient  ideals  of  unity ^  and  the  older  conception 
of  lawp  as  an  eternal  Terity«   These  two  elements  of 
thought  were  both  to  be  found  and  were  necessarily  found 
in  the  system  of  polities  of  that  day*   Without  the 
one  we  could  not  have  the  conception  of  States  as 
Jviristia  and  equal  persons »  equal  not  in. power  any  more 
than  are  individuals »  but  in  the  fact  of  being  able  to 
dixeet  themselves  to  conscious  ends*   Without  the  other 
the  notion  of  a  unity  of  these  persons »  of  a  bond  bind-* 
ing  them  together »  ef  certain  limits  of  activity  they 
may  not  overpass,  would  not  have  been  possible ,  or 
would  have  taken  longer  to  discern* -'^^^ 

By  the  time  Qretius  wrotei  this  ** equality  before  the  Law"  of 

all  states  was  becoming  an  accomplished  faat> 

It  is  the  world  of  seventeenth  and  eighteenth  century 
diplomacy  which  Orotivis  contemplates ,  with  absolute 
princes  for  the  most  part,  territorial  sovereignty  and 
the  equality  of  the  Jviristic  persons  of  International 
Jjaw.   This  latter  doctrine ,  which  we  have  seen  in  a 
more  concrete  form  in  the  grand  dessein  of  Sully »  was 
closely  connected  with  Nether land  influences*   William 
the  Silent  in  his  apology  appealed  a^inst  Philip  II  to 
the  fact  of  his  being  a  sovereign  prince  >  as  good  as  he 
was.   The  Juristic  equality^ of  sovereigns  was  not 
beginning,  to  be  a  fact  until  the  close  of  the  sixteenth 
century #^1^ 

If  Ur«  Figgis  means  the  equality  before  the  law  of  sepax^te 
states,  as  contrasted  with  the  idea  of  universal  empire , 


there  can  be  no  quarrel  with  his  conclusions*   If  ho  means 
equality  of  capacity  for  rights  the  statement  is  in  error, 
not  only  with  respect  to  Orotius,  but  also  with  respect  to 


the  facts  of  the  seventeenth  century* 


116  Gerflon  to  Qrotius  >  pp*  190 1  216. 
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.n.7   XWn,,  pp.  220,  B42. 
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Itora  often  tiie  px^incipXe  18  aiVributac}  to  Orotlua 
because  of  Bis information  vith  reference  to  the  place  occupied 
by  the  law  of  nature  ^  the  state  of  natu2'e»  ana  the  icea  of 
natural  equality  in  the  Orptian  system*   Two  chapters  in 
Sir  Henry  Maine's  Ancient  liSW  have  been  a  moat  prolific, 
source  of  Qisconoeption  in  this  respect »  particularly  asiong 
English  and  American  students »^^%f a ine  started  from  two 
false  premises!  firsts  that  Jus  natorale  and  jvis  gentium  in 

119 

Hoiaan  I.aw  were  identical}   second t  that  Orotius  and  the 
early  publicists  misconcelYed  the  meaning  of  ja?  gentium  in 

r 

the  Roman  I^aw  and  took  it  for  a  law  of  nations  in  the  modem 
sense .^^^He  saidt 


118  Ancient  Law»  chapters  3  and  i«   In  Koto  Zt   PP»  73*- 
^7  9   Sir  Frederick  Pollock  says;   "Maine's  third  and  fourth 
chapters  need  more  supplemental  criticism  than  any  other  part 
of  *Ancient  Law*^   The  mediaeval  doctrine  of  the  Law  of 
Nature  9  and  its  continuity  with  the  classical  Roman  doctrine ^ 
had  been  forgotten  or  misunderstood  in  England  for  quite  two 
centuries  at  the  time  when  these  chapters  were  written}  and 
even  many  years  later  there  was  no  obviOiis  way  for  an  English 
scholar  to  get  back  to  the  right  historical  lines.  •  •  • 

"Maine  was  not  a  mediaevalist  or  a  canonist,  and  shared 
the  general  ignorance  of  English  lawyers  and  scholaxs  of  his 
time.** 

• 

119  Ibid.,  p.  55.   Cf.  Bryce,  r>tudies ,  p.  584,  note  1; 
Pollock's  Note  K,  p.  75 J  s\ipra ,  pp.  13"^  18. 

130  Thjd.j  p^  108.   In  Rote  H,  p.  120,  Hir  Frederick 
Pollock  says:   That  Orotivis  and  his  contemporai  ies  trisunder- 
etood  the  classical  jus  gentium ;  or  supposed  the  modern  rules 
of  conduct  between  sovereign  states  to  be  contained  in  it, 
I  am  unable,  with  great  respect  for  any  suggestion  of  Maine's, 
to  believe.  ...  He  may  or  may  not  have  known  that  in  its 
classical  meaning  it  could,  and  sometimes  did,  include,  among 
other  rales  of  conduct  sanctioned  by  general  usage,  whatever 
xMles  are  reasonable  and  customary  as  between  sovereign  states. 
But  as  a  scholar  he  must  have  known  that  gentes  is  not  the 
plural  of  oivitas  or  popvilos ,  which  are  the  only  apt  words  in 
classical  Latin  for  a  state  or  nation  in  its  political  capacity. ** 
Cf.  supra t  p#  59. 
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Having  adopted  from  the  Antonlne  jurisconsults  the 
position  that  the  Jus  Oentius  and  the  Joa  Katurae  were 
identical,  frrotius,  with  his  immediate  predecessors  and 
his  iomediate  aaccessorSf  attributed  to  the  Law  of 
Nature  an  authority  which  would  never  perhaps  have  been 
claiaed  for  it^  if  **Law  of  nations"  had  not  in  that  age 
been  an  ambiguous  expression*   They  laid  down  unreserv- 
edly that  Natural  Law  is  the  code  of  states »  and  thus 
p-at  in  operation  a  px'ooesa  which  has  continued  almost 
down  to  our  own  day^  the  process  of  engrafting  on  the 
international  system  rules  which  are  supposed  to  have 
been  evolved  from  the  unassisted  contempLation  of  the 
conception  of  Nature*   There  is^  toO|  one  consequence 
of  immense  practical  importance  to  mankind  .which »  though 
not  unknown  during  the  aax*ly  modern  history  of  Europe , 
was  never  cleak'ly  or  universally  acknowledged  till  the 
doctrines  of  the  Grotian  school  had  prevailed*   If  the 
society  of  nations  is  goveiTied  by  Natural  Law^  the  atoms 
which  compose  it  most  be  absolutely  equal.   Men  under 
the  sceptre  of  Nature  are  all  equal »  and  accordingly 
commonwealths  are  equal  if  the  international  state  be 
one  of  nature*   The  proposition  that  independent  com- 
TOinities,  however  different  in  size. and power 9  are  all 
equal  in  the  view  of  the  law  of  nations ^  has  largely 
contributed  to  the  happiness  of  mankind ^  though  it  is 
constantly  threatened  by  the  political  tendencies  of 
each  sviccesaive  age.   It.  is  a  doctrine  which  probably 
would  never  have  obtained  a  secure  footing  at  all  if 
International  Law  had  not  been  entirely  derived  from  the 
majestic  claima  of  nature  by  the  Pablicists  who  wrote 
after  the  revival  of  letters. ^^^ 

What  Maine  said  could  have  been  applied  with  some  qualifica- 
tions to  the  teachings  of  the  naturalist  school  in  the  last 
half  of  the  seventeenth  century;  it  was  obviously  inapplicable 
to  the  system  of  Grotius. 

Maine ^s  errors  were  given  somewhat  wider  circulation 
through  a  popular  book  by  lAwrence,  entitled  EssayjB  on  Sgme 
Pis  prated  Qviestions  in  Modern  Inteimational  Law^   That  part 
of  th9  fourth  essay  which  dealt  with  the  influence  of  the 
theory  of  natural  Xav  upon  the  eysten  of  QrotiuB  was  little 


121  Ibid. ,  p.  103, 
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more  than  an  elaboration  of  the  passage  quoted  above  from 
Ancient  Law, ^'^^alne^s  mistaken  notions  were  repeated?  and 
in   the  elaborating  process   certain  of  them,  particularly 
those  referring  to  Orotlua*  use  of  the  utate  of  natvire,  re- 
ceived added  einphaslat        In  dlacasslng  the  system  of  Orotlue, 
I^wrence  f^ald? 

I 

We  have  now  to  discover  how  he  utilized  the  theory 
of  Natural  Lawj  and  made  it  the  mother  of  a  new  and 
better  syatem  of  International  T»aw.   His  roethod  was  as 
follows »   Seeing  that  nations  had  no  longer  even  in 
theory  a  coraraon  sviperlor,  he  argued  that  they  wer0  in 
a  position  similar  to  that  of  individuals  before  civil 
governroent  was  established  among  then*   Just  as  men  in 
such  a  position  were  bound  by  a  Law  of  KaVarei  so  also 
were  states.   Natviral  reason  dictated  certain  rules 
which  were  so  sacred  and  imziiratable  that  even  the  Almighty 
could  not  alter  themt   They  were" part  of  the  very 
nature  and  essence  of  things^  and  God  Himself  submitted 
to  be  judged  by  theFi.   These  rales  bound  states  as  well 
as  individuals,  and  were  the  basis  of  International  I^w. 
The  practice  .of  all  or  of  most  nations  could  add  to 
them 9  or  go  beyond  them,  but  it  could  not  repeal  them. 
They  were  the  immutable  part  of  International  Law, 
whereas  the  part  based  upon  general  consent  could  vary 
from  time  to  time.  .  .  • 

In  elaborating  the  rules  which  govern  the  inter- 
course of  states  Grotivis  was  led  to  adopt  into  his 
system  a  vast  amount  of  pure  Roman  Jaw.   The'  later 
Roman  lawyers  divided  their  law  into  a  Jus  Civile  pecu- 
liar  to  Rome,  and  a  Jus  Pentium  common  to  Rome  and  other 
states}  and  with  the"  single  exception  of  Ulpian  they 
Identified  the  Jus  Gentium  with  that  Jus  Naturals  which 
their  profession  of  the  Stoic  philosophy  caused  them  to 
believe  in.   Grotlus,  seeing  this,  thovight  he  had  dis- 
covered in  the  Roman  Jus  Gentivim  an  international  code 
of  antiquity,  based  upon  ideas  similar  to  his  own  of 
the  applicability  of  Natviral  Law  to  the  intercourse  of 
states*  .  .  .  When  the  Roman  lawyers  became  converts  to 


122  Essays  *  preface,  p.  ix.   Had  Lawrence's  Essays 
boon  other  than  a  popular  discussion  one  would  be  tempted  to 
quote  against  him  his  own  words,  to  the  effect  that  "publicists 
adopt  too  easily  what  they  find  in  the  works  of  their  pre- 
decessors.**  Ibid. t  p.  209. 
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the  otoic  philosophy,  they  regarded  their  own  .Tag  Pent lam 
an  a  portion  of  the  lout  code  of  Nature,  and  dignified 
it  for  the  future  by  the  appellation  of  Jut^  Natarale> 
Thua  it  la  not  to  he  wondered  at  that  Orotlvia  laagined 
their  Jus  flentiuM  or  Jus  Naturale  to  be  a  system  of 
r%ile«  for  guiding  independent  states  in  their  mutual 
inter Gourde* 

The  Jus  Oentivm,  regarded  as  a  Natural  Code,  was 
applied  to  the.  relations  of  states  , because  it  was  be- 
lieved they  stood  to  one  another  as  men  were  supposed 
to  stand  in  a  otate  of  nature.   One  of  the  most  Impor* 
tant  effects  of  the  change  was  to  extend  and  intensify 
the  concoption  of  territorial  sovereignty,  ana  another 
was  to  give  effect  as  a  legal  aoctrine  to  the  ptrinciple 
of  the  abB<7lute  indepenoence  and  equality  of  states «  •  •  • 

•  •  •  Here  again  Roman  Law  gave  precision  to  a 
theory  which  haa  been  introouced  Independently  of  it* 
The  class ioal  jurists  laid  down  again  and  again  that 
by  nature  all  men   were  equal,  and  one  of  their  great 
objects  in  elaborating  the  Jus  Pentium  was  to  sweep 
away  all  the  intricate  distinctions  between  inan  and  man 
of  K^ich  the  J\is  Civile  was  full.   Thus  Oroti\is  in 
bori'owing  froE  the  Jus'^Crentiam  under  the  impression' 
that  it  was  meant  to  be  a  code  of  nature  applied  to 
states,  fo'und  ample  confirmation  of  the  theory  of 
equality.   He  made  it  a  cardinal  point  of  his  systemi 
and  thereby  conferred  no  srnall  benefit  upon  mankind .^^^ 

The  extracts  quoted  are  replete  with  misinformation  in  regard 

to  the  relation  between  jus  naturale  and  jus  gentioa,  Orotlus* 

vinilerstanding  of  the  jus  gentium,  and  his/ise  of  natural  law, 

natural  equality,  and  the  state  of  nature. 

These  chapters  from  Maine  and  Lawx^ence  have  been  widely 

read  and  not  infrequently  followed.   For  illustration,  in  a 

us^ral  article  by  Mr.  Kicks  on  The  Equality  of  States  in  The 

Hague  Conferences  it  la  asserted  that 

The  doctrine  of  state  equality  was  born  with  the 
publication  of  the  great  book  of  Hugo  Orotiue,  "De  Jure  Belli 
ac  Pads,"  in  16^.5.  ...  He  aciopted  the  theory,  well 
known  to  his  timsi  that  a  law  of  nature  controls  the 
lelations.  of  man  to  man,  and  applied  it  to  the  relations 
between  states.   This  was  Grotius*  great  accomplishment  -  * 


183   Ibid.  ,  pp.  194-R03 
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to  find  In  the  law  of  naVoro  a  now  and  nonrellglous 
ground  for  International  rights  and  duties.   It  was  a 
common  conception  of  the  age  that  there  had  once  exiet* 
ed  a  time  when  oro:ani?:ed  corarnunitiea  were  not  yet  formed 
and  when  each  Individual  waa  at  liberty  to  do  whatever 
he  wished*   Fvirther,  that  nen  in  svich  a  condition 
obeyed  certain  rulea  discovered  to  them  by  their  own 
reason*   These  rwiles  were  called  the  laws  of  nature* 
People  were  in  a  state  of  nature  with  reference  to  each 
other.   Orotius  used  this  law  of  nature  in  the  follow- 
ing manners  He  commnn  superior  being  left  to  control 
the  relations  of  states »  the  states  were  free  and  inde- 
pendent, and  they  were  in  a  "state  of  nature**  with 
respect  to  each  other »  just  as  individuals  were  befox*e 
the  organization  of  coi!u?3unities*   Thus  i  states  were 
bound  by  a  law  of  nature.   As  to  what  the  law  of 
nature  waB,  recourse  was  had  to  Roisan  I^w.   Now,  the 
Romans  in  their  Judicial  system  identified  the  Jus  gen- 
tium with  the  Jus  naturals ♦   That  is,  when  they  Uta- 
covered  that  there  were  certain  laws  oo«B!ion  to  nost  of 
the  countries  with  which  they  had  relations,  they  came 
to  think  of  these  rales  as  laws  of  naUire.   Orotius  . 
followed  them  in  this  error,  and  when  he  applied  the  ' 
law  of  nature  to  states  it  was  really  in  large  part  the 
j'tis  pentrvitt  which  he  was  using*   One  of  the  oft-repeat- 
ort  dogmas  of  the  Jvis  gentium  was  the  eqxiality  of  vfmn. 
When  (rrotlus  applied  the  system  to  states,  he  made  an 
essential  part  of  his  legal  doctrine  the  absolute  inde^ 
pondence  and  eiviallty  of  states. •*'^* 

The  earliest  exposition  of  state  equality  is  ascribed 

to  Orotius  by  a  third  group  of  writers  on  the  aaaumiition  that 

equality  was  an  Inevitable  corollary  of  his  conception  of 

sovereignty  and  Independence.   This  is  the  position  taken 

by  Twiss ,  who  says  of  the  fltate-systei?  established  by  the 

Peace  of  V^estphalia: 

The  realisation  of  such  a  State -System  would  have  been 
impract'icable  if  Orotius  had  not  previously  familiarised 
the  minds  of  Statesmen  with  the  conception  of  terri- 


124  A*J.I,L,  (19C8),  Vol*  II,  pp*  531-532*   Hr*  Hicks 
is  obviously  wrong  in  what  he  says  about  the  equality  of  men 
having  been  a  dogma  of  the  Jus  gentium*   Equality  was  a 
aogma  of  the  jus  naturale,  ana  this  was  the  principal  reason 
why  the  rales  of  the  two  could  not  be  identified*   See 
supra >  pp.  13,  18, 
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torial  aoYareiffnty  and  the  riishis  of  Indapondenoe  as 
IncldnntaX  to  such  soTorslsnty,  and  further  with  the 
dostrine  of  the  equality  of  States  eonsldered  as  Inde* 
pendent  political  communities .^^^ 

Taylor  declares  that 

the  Grotian  systen  depends  vipon  a  Tall  and  unqvtalif  ied 
recognition  of  the  doctrine  of  territorial  sovereignty 
from  which  flow  the  corollaries  that  all  states  are 
fornally  squal^  and  that  territory  and  jurisdiction  are 
coextensire.^^^    , 

More  recently  the  same  opinion  has  been  expressed  by  Rersheyt 

who  sayst 

4 

the  essential  principles  underlying  the  Qrotian  System 
remain  the  TundaxMntal  principles,  of  International  Law, 
r>uch  are  the  doctrines  of  the  legal  equality  and  of 
territorial  sovereignty  or  independence  of  States, 

These  fundamental  principles »  though  not  clearly 
stated  by  Orotros,  underlay  his  system  and  were  fully 
developed  by  hie  successors^  more  especially  by  Wolff , 
Vattelp  and  Q.  ?•'  de  Martens.   They  were  the  Inevitable 
outcome  of  the  acceptance  of  the  dogma  of  the  supreme 
power  or  sovereignty  of  States  and  princes,  as  defined 
by  Bodini  Orotiusi  Hobbes,  and  other  political  philoso- 
phers during  the  sixteenUi  and  seventeenth  centuries, ^2*^ 

If  the  conclusion  stated  above  with  reference  to  sovereignty 

in  the  system  of  Orotius  is  sounds  then  the  opinion  repre* 

sented  by  these  writers  must  be  erroneous*   Kqvial  protection 

of  the  law  was  a  necessary  corollary  of  sovereignty  and  inde«- 

p«ndence  in  the  Grotian  system.   Equality  of  capacity  for 


125  Law  of  Nations i  p#  xvii, 

126  In t ,  Pub.  Law,  sec.  69,  p.  98.  %  Also  sec,  51,  p. 
■75.   It  is  respectfully  submitted  that  the  citations  of  De 
J-^ire  belli  ac  pacis  given  by  Taylor  in  the  note  on  p,  75 
nave  little  or  nothing  to  do  with  the  question, 

127  Essentials  >  p.  58. 
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rishts  was  not  an  eaaentlaX  Gorollary;  in  truth ^  it  waB  not 
•ven  a  posalbla  corollary t 

It  IB  submitted  that  the  opinion  represented  by  Mninet 
Lawrence 9  and  others »  must  be  revised.   Pviblicists  have 
fallen  into  a  eareless  way  of  attributing  to  Orotius  theories 
whioh  he  had  no  part  in  establishing,  except  as  his  appeal 
to  natural  law  contributed  to  prepare  the  way  for  a  later 

■ 

school  of  writers  In  irttioh  these  theories  received  their 
complete  deirelopBisnt.   Mvioh  more  has  been  read  into  the 
work  of  Orotius  than  any  student  of  the  seventeenth  century 
could  have  fownd  there*    It  is  certain  that  for  the  seven- 
teenth century  he  was  bo  authority  for  the  proposition  that 
eta  tee  havo  equal  rights  by  the  law  of  nations «   Men  had 
raoourse  for  that  proposition  to  a  group  of  publicists  and 
aioral  philosophers  who  were  less  concerned  with  the  ela<- 
bosiation  of  a  practical  code  and  more  interested  in  attain** 
ing  an  abstract  perfection  of  ideas. 
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CHAPTER  III.   THF.  OPiaiK  OP  THE  PRINCIPLS  OF  STATE  EQUALITY 


DITKROSNT  TEMDZHCIXS  AMOKO  THE  SUCCSSSORS  OF  GROT 108 

The  aodem  law  of  nations  was  darsloped,  in  its  foraa- 
tive  i>«rlod,  chiefly  by  great  teaohers  and  publicists.   The 

V 

body  of  aec\iiraIatod  austom  was  neager}  the  eyidenoa  of  its 
existence  frequently  InaeeessibXee   The  state  of  internation- 
al relations  was  worse  than  unsatisfaetory  to  all  right- 
think  ine  mens   So  it  oame  about »  partly  from  the  want  of 
eofoaon  usage ^  partly  froa  the  preyalence  of  certain  theories, 
partly  from  the  desire  of  the  writers  to  ameliorate  existing 
conditions t  and  partly »  perhaps i  from  the  type  of  raind  that 
was  most  frequently  devoted  to  the  law  of  nations »  that  the 
prinitlTe  stages  of  the  science  were  influenced  largely  by 
those  theoretical  conceptions  which  were  included  in  the 
couaon  heritage  of  learning  from  antiquity  and  the  Miadle 
Ages.   Development  of  the  theory  of  the  law  of  nations 
particularly 9  and  of  no  inconsiderable  part  of  its  substance, 
was  determined  by  the  force  of  these  ideas. 

The  successors  of  drotios  were  by  no  means  agreed,  how- 
ever ,  as  to  the  precise  application  and  significance  of 
these  theories e   Three  tendencies  appeared  among  the  publi* 
cists,  represented  by  the  naturalists,  the  positivists,  and 
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tha  eolaotlcfi  respectlTely.   The  wrlterB  are  BometlmeA 
divided  into  three  eohoole  eorreeponding  to  these  tendencies.^ 
There  is  no  objeetion  to  the  division i  provided  it  be  renem* 
bered  that  it  is  an  arbitrary  one^  and  that  it  does  not 
always  offer  an  adequate  explanation  for  the  system  of  an 
individual  writer*   It  must  be  applied ^  as  might  be  expect* 
•d,  not  only  to  publicists  holding  views  that  are  widely 
divergent  and  hence  easily  classified »  but  also  to  repre- 
sentatives of  many  shades  of  opinion  between  the  extremes. 
As  might  be  expected  also^  modern  authorities  are  not  always 
agreed  as  to  the  school  to  which  certain  of  the  classical 
irablicists  should  be  accredited • 

The  divergent  tendencies  that  found  expression  in  these 
mo«called  schools  had  their  inception  in  different  conceptions 
of  international  society  and  the  law  of  nations*   The  philo* 


•ophieal  or  pure  law  of  nature  school  held  that  the  law  of 
nations  was  nothing  more  than  the  law  ef  nature  applied  to 
separate  states  in  a  state  of  nature t  they  accordingly  denied 
to  the  customary,  conventional,  or  positive  element  any  of 
the  attributes  of  true  law  apart  from  the  natural  lam.   The 
positivist  or  historical  school  contended  that  the  principles 
underlying  customs  and  treaties  constituted  a  positive  law 
of  nations,  distinct  from  the  natviral  law  and  of  superior 


1  On  the  three  schools,  see  remarks  of  Despagnet, 
Droit  int.  pub. >  sees.  31*33,  pp.  32*34i  Penwick,  in  A.J.I«L. 
C1914)TVolTTlTI,  p.  38s  Mly,  Etude ,  p.  221|  Hershey, 
gssentials i  pp.  59*63}  Phi Hips on,  in  Macdonell  and  Mansion, 
Oreat  Jurists,  p.  394. 
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pr*etleal  iaiportimee.   The  eeloctios  or  Orotlnns,  as  they  are 
•oaetlBea  ealled,  took  an  lnter»ediate  position,  retaining 
Grotlus*  dlstlnetlon  between  the  natural  and  the  voluntary 
law  of  nations »  whllo  treating  tho  two  as  about  oqual  in 
lotpor  tanoo  # 

II 


THE  IMFLDEMCE  OF  THOMAS  HOBBSS 

Tho  translation  of  tho  theory  of  natural  equality  into 
the  law  of  nations  originated  with  and  wae  f iret  definitely 
stated  by  the  naturaliate^  whose  inspiration  was  fovind  in 
the  writings  of  Thonas  Robbes  and  whose  leader  in  the  seven* 
teenth  century  was  Sasrael  von  Pufendorf «   An  illvuninating 
ohapter  night  be  written  on  the  eontrlbutions  of  ThoMts 
Robbes  to  the  unreality  of  intemstional  lawe   His  worlrs  on 

« 

legal  and  political  theory,  particularly  his  Sleaenta  Philo- 
soph lea  de  Cire  and  Leviathan,^ had  an  influence  upon  the 
subsequent  doTolopaent  of  the  law  of  nations  that  is  not 
generally  appreciated.   Although  he  wrote  no  treatise  on 
the  law  of  nations ,  his  influence  on  its  theory  was  far* 
reaching  and  significant «   He  revived,  for  the  purposes  of 


2  Hobbes  lived  1588-1679.   His  Eleaenta  philosophies 
de  ciye  was  first  published  in  1642,  and  again i  for  wider 
circulation,  in  1647^   References  are  to  the  Aasterdam 
edition  of  1657,  and  the  Rngllsh  edition  in  Tol.  II  of  Hobbes* 
English  Works  >  edited  by  Vllliaia  Molesworth.   Leviathan 
first  appeared  in  1651 •   Page  references  are  to  A.  R. 
Waller's  edition  in  the  Cambridge  English  Classics.   There 
is  a  brief  sketch  of  Hobbes*  life  and  work  by  Montmorencey, 
in  Macdonell  and  Manson,  Great  Jurists,  pp.  195-219. 
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Juridical  philosophy,  the  whole  aedlAeral  theory  of  natural 
law  I  the  fitate  of  nature,  and  natural  equality.   Throvigh 
his  influence  theae  oonceptiona  were  handed  down  in  a  new 


and  non-^soholaatie  suiae  to  iri^iloeophere  and  Jurieta  of  the 
aeirenteenth,  eighteenth ».  and  nineteenth  centuries  • 

The  system  of  Hobhes  was  the  antithesis  of  that  of  Gro- 
tiua  in  respect  both  to  its  nethod  and  its  leading  principles » 
Robbes'  xsethod  was  an  undisguised  attack  upon  the  processes 
of  the  continental  Jurist »   An  extrmie  rationalist »  he  had 


a  supreme  contempt  for  the  erudition  with  which  Orotius 
sought  witnesses  for  the  soundness  of  his 


For  first,  all  Trath  of  Doctrine  depenileth  either  vipon 
Reason,  or  upon  Scriptvire;  hoth  which  give  credit  to 
many,  but  riBver  receive  it  from  any  Writer.   Secondly, 
the  matters  in  question  are  not  of  Pact,  but  of  Right » 
wherein  there  is  no  place  for  Witnesses*   There  is 
scarce  any  of  those  old  Writers,  that  contradicteth  not 
sometimes  both  himself,  and  others}  which  makes  their 
Testimonies  insufficient.   Fourthly,  such  Opinions  as 
are  taken  onely  upon  Credit  of  Antiquity,  are  not  intrin< 
aecally  the  Judgment  of  those  that  cite  them,  but  Words 
that  passe  (like  gaping)  from  mouth  to  mouth.    Piftly, 
it  is  many  times  with  a  fraudulent  Designs  that  men 
stick  their  corrapt  Doctrine  with  the  Cloves  of  other 
mens  Wit.   P«ixtly,  I  find  not  that  the  Ancients  they 
cite,  took  it  for  an  Ornament,  to  doe  the  like  with 
those  that  wrote  before  them.   Seventhly,  it  is  an 
argament  of  Indigestion;  when  Greek  and  ZAtine  Sentences 
unohewed  come  up  again ^  as  they  use  to  doe,  unchanged. 
Lastly,  though  I  reverence  those  men  of  Ancient  time, 
that  either  have  written  Tr%ith  perspicuously,  or  set 
us  in  a  better  way  to  find  it  out  our  selves;  yet  to  the 
Antiquity  It  self  I  think  nothing  due:   For  if  we  will 
reverence  the  Age,  the  Present  is  the  Oldest.   If  the 
Antiquity  of  the  Writer ^  I  am  not  sure,  that  generally 
they  to  whom  svich  honor  is  given,  were  more  Ancient  when 
they  wrote,  than  I  am  that  am  Writings  Rut  if  it  bee 
well  considered,  the  praise  of  Ancient  Authors,  proceeds 
not  from  the  reverence  of  the  Dead,  but  from  the  com- 
PStition,  and  mutuall  envy  of  the  Living.^ 


3  Leviathan,  Review  and  Conclusion,  pp.  526-527 
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The  contrast  In  •aeontial  prinoipXes  was  no  less  marked 
than  the  eontraat  In  method  #  All  eenfualon  InTolTed  in 
Orotlua*  definition  and  use  of  the  law  of  nature  dissolTed 
before  the  neroiless  logio  of  the  SnsIlJih  philosopher* 
Where  (Irotius  defined  law  in  terse  that  left  its  binding 
foroe  to  be  inferred  from  its  eharacter  as  law>  Bobbes  anti- 


cipated AvMtin  in  defining  it  as  the  ocnmand  of  a  sovereign 

4 

power*   Hobbea  divided  law  into  divine  and  hunan  according 

to  its  source  t  and  the  divine  into  natural  and  positive 

according  to  the  scans  whereby  CK>d  had  an^de  his  will  known 

to  nen  —  natural  reason  in  case  of  the  former »  revelation 

in  case  of  the  latter*^  Natural  or  moral  law  was  described 

as  ''that  which  God  hath  declared  to  all  nen  by  his  eternal 

word  bom  with  them^  to  wit»  their  natural  reason/'  Klse-* 

where  it  was  defined  as  precepts  or  rales 

found  out  by  reason,  by  which  a  nan  is  forbidden  to  do, 
that  I  which  is  destructive  of  his  life,  or  taketh  away 
the  means  of  preserving  the  sane;  and  to  omit,  that,  by 
which  he  thinketh  it  may  be  best  preserved t^ 


4  Dominion ^  XIV, 1,  in  English  Works,  Vol*  II,  p.  183; 
Leviathan^  Pt#  II >  chap*  26,  p7  166 • 

5  Dominion,  XIV, 4,  in  English  Works,  Vol*  II,  p*  186* 

6  I'lberty,  II>1,  in  English  Works,  Vol*  II,  p.  16j 
LevjathanT  rt*  I,  chap.  14^  p*  86*   ^f.   Selden's  definition; 
"I  cannot  fancy  to  myself  what  the  law  of  nature  means,  but 
the  law  of  Ged.   How  should  I  know  I  ought  not  to  steal,  I 
ought  not  to  commit  adultery,  unless  somebooy  had  told  me  so? 
Surely  *tis  because  I  have  been  told  so*   *Tis  not  because 

I  think  I  ought  not  to  do  them,  nor  because  you  think  I  ought 
not{  if  so,  our  minds  might  change:  Whence  then  comes  the 
restraint?   Prom  a  higher  power,  nothing^ else  can  bind*   I 
cannot  bind  myself,  for  I  may  untie  (Cent*  on  page  92*) 
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Hobbes  critlclssed  those  who  had  confounded  law  and  right, 
and  drew  a  clear  distinction  between  natural  law  (lex  natur- 
alia)  and  natviral  right  (Jvia  naturale) .   While  the  former 
Implied  restx^alnty  the  latter  Implied  liberty,  the  liberty 

of  erery  nan  to  do  whatever  seeaed  beet  for  the  preservation 

7 
of  his  existence.   The  equal  natural  rights  of  men  made  the 

state  of  nature  In  Hobbes*  theory  a  state  of  war.   The 

natural  law,  on  the  other  hand,  was  a  body  of  rales  designed 

to  make  life  secure*   Its  primary  precepts  were  to  seek 

peace  and  observe  It,  to  covenant  to  refrain  from  the  exer- 

else  of  natviral  liberty,  and  to  perform  covenants*    Its 

g 

rules  were  Immutable  and  eternal,  but  they  were  not  true  law 
at  all  except  In  so  far  as  they  had  been  delivered  In  the 
word  of  Ood*^^  Hobbes  completely  Identified  the  natural  law 
and  moral  philosophy  •^''■ 


myself  again t  nor  an  equal  cannot  bind  me,  for  we  may  vmtle 
one  another*   It  must  be  a  superior  power >  even  God  Almighty* 
If  two  of  us  make  a  bargain,  why  should  either  of  us  stand 
to  It?   What  need  you  care  what  you  say,  or  what  need  I  care 
what  I  say?   Certainly  because  there  Is  something  about  me 
that  tells  me^  fides  est  servanda,  and  If  we  after  alter  our 
minds ,  and  make  a  new  bargain,  there  Is  fides  servanda  there 
too*"   Opera  omnia.  Vol*  III,  Pt*  II,  p*  2041* 

^     I'ib^rty ,  1,7,  In  English  Works ,  Vol.  II,  p*  8;  Domin- 
ion, XTV,3,  In  Ibid.,  Vol*  II,  p>  186}  Leviathan,  Pt*  I,  chap, 
p.  Rf^. 

B  Liberty ,  II  and  TXI,  in  English  Works ,  Vol.  II,  pp. 
.;  Levlaihan ,  Pt*  I,  chaps.  14  and  l5,  pp*  86  ff. 


16  f  f 


%     Liberty ,  111,29,  in  English  Works ,  Vol.  II,  p.  46; 


Leviathan,  Ft.  I,  chap.  15,  p. 

^^  I^l^^y ty ,  111,33,  in  Kngllsh  ^orks ,  Vol*  II,  p.  49; 
Leviathan,  Pt.  x,  chap*  15,  p.  109,  and  Pt.  TI,  chap.  26,  p. 
191. 

11  Liberty «  ITI,30,  in  ?:nglish  forks,  Vol.  II,  p.  47; 
Leviathan,  Pt.  I,  chap.  15,  p.  109, 
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Hobhea'  conc^piion  of  the  atate  of  nature  le  fanlliar 
loamlns*   He  used  the  term  to  describe  the  condition  of 
mankind  apart  fron  all  hunan  Inatltutlons «  a  condition  In 
whloh  there  waa  no  coerelYO  authority »  no  law  but  natural 

lawt  and  In  which  a  perfect  equality  of  natural  rlghta  pre* 

12  * 

Talled«   In  aueh  a  etate  of  nature  every  aan  waa  endowed 

with  an  equal  natural  right  of  aelf-preaervation^  which 

carried  with  it  a  natural  right  to  do  everything  neceaaary 

for  aelf-px^aenratloni  and  to  be  aupresM  judge  aa  to  what 

was  neceaaary  to  that  end#^^  Kveryone  had  a  right  to  every 

thing;  profit  waa  the  aeaaure  of  right}  natural  rlghta  were 

equivalent  to  natural  lalghta;  and  their  aanction  waa  force « 

In  ahorty  the  atate  of  nature  waa  a  atate  of  war*^^ 

Aristotle* a  theory  of  Inequality  waa  rejected »  and  the 

idea  of  natural  equality  among  men  waa  stated  with  new  pre- 

ciaion*   Hobbea  understood  by  it  a  natural  equality  of 

capacity  for  natural  rlghta  in  the  atate  of  nature »  and  for 

legal  rights  under  the  law  of  nature »  in  ao  far  as  the  law 

of  nature  oould  bo  called  true  law.^  The  preoepta  of  the  law 

of  nature  required  **that  every  laan  be  accounted  by  nature 

equal  to  another t**  that  each  attribute  equal  right  and  power 


18  Leviathan  a  Pt«  I,  chap.  13,  pp«  81*86^  and  paaaim. 

13  Liberty,  1,8-10,  in  Knglish  Works,  Vol.  II,  pp.  9-11* 

14  Liberty,  1,12,  in  English  Works,  Vol*  II,  p.  11; 
Leviathan ,  Ft  ^  I »  chap.  13,  p7  83. 

1»  Liberty,  1,3,  and  10,  in  Knglish  Works ,  Vol.  II, 
PP*  fii  9 ;  Leviathan ,  Pt.  I,  chap.  137  P#  8Tr 
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to  others,  that  those  thingm  whlah  cannot  be  dlrlded  be  used 
in  connon  in  order  to  preaenre  equality  >  and  that  no  man  act 
as  arbiter  in  his  own  dispute  be«a\uie  he  could  not  observe 
''that  same  equality  coananded  by  the  law  of  natvire^  so  exact- 
ly as  a  third  nan  would  do*"^® 

The  analogy  between  the  state  and  the  natural  body^ 
oonspicuous  in  the  work  of  earlier  writearsi  was  at  the  very 
foundation  of  Hobbes*  philosophy.   Re  began  his  Leviathan 
with  a  detailed  description  of  the  state  as  an  artificial  oani 

For  by  Art  is  oreated  that  great  LBVIATUAM  called  a 
COMMON -WEALTH,  or  STATE,  (in  latine  CIVXTAS)  which  is 
but  an  Artificiall  Man;  though  of  greater  stature  and 
strength  than  the  Naturall,  for  whose  protection  and 
defence  it  was  intendiad;  and  in  which,  the  Sovereignty 
is  an  Artificiall  Soul,  as  giving  life  and  motion  to 
the  whole  body;  The  Magistrates t  and  other  Officers  of 
Jvidicature  and  Execution,  artificiall  Joynts ;  Reward 
and  Punishment  (by  which  fastned  to  the  seate  of  ihe 
Soveralgnty,  every  joynt  and  roenber  is  noved  to  performs 
his  duty}  are  the  VervBBt   that  do  the  saiie  in  the  Body 
fi'Rturall;  The  Wealth  and  Riches  of  all  the  particular 
meinbers,  are  the  Strength;  lvalue  Popvili  (the  peoples 
safety)  its  Buslnesse;  CovinsellorSt  by  whoa  all  things 
needfull  for  it  to  know,  are  sviggested  unto  it,  are  the 
Meaory ;  Kquity  and  Lawes ,  artificiall  Reason  and  Will; 
Concord,  Health;  Sedition,  SicKnesse;  and  Civill  war, 
Peath*   TSuBtly,  the  ^acts  and  Covenants,  by  which  ihe 
parts  of  this  Body  Politique  were  first  aiacie,  set  togeth* 
er,  and  vmited,  resemble  that  Fiat,  or  the  Let  us  make 
Ban,  pronounced  by  tfod  in  the  "Creation^ 

Anthroponorphisn  was  a  dominant  note  in  the  system  of  Kobbes; 


it  was  carried  to  an  extreme  which  Orotius,  freely  as  he  used 

17 

the  analogy,  would  unquestionably  have  repudiated « 


^*>  Liberty,  I,13-H1,  in  English  ft orks ,  Vol.  II,  pp.  38- 
42 J  Leviathan,  rt.   I,  chap.  15,  pp.  104-107. 

17  Cf.  for  example,  remarks  of  Grotius  in  Pe  Jure  belli 
ao  paciSt  I#3»7,  and  11,6,4. 
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Finally  t  HobboB  propouncled  a  conception  of  sovereignty 
aR  aupreae  and  unlimited  power i^^ that  was  more  extreme  than, 
anything  which  had  been  defended  pre¥iou6ly«   He  made  the 
will  of  the  state  the  source  and  criterion  of  ail  rights 
thvia  eliminating  all  confusion  as  to  the  relation  of  the 
sovereign  to  the  laws  of  Ood|  of  nature ^  and  of  nations.   So 

m 

far  as  subjects  were  concerned i  the  sovereign's  Judgment  was 
the  law  of  Clod,  the  law  of  nature i  and  the  law  of  nations. 
Thus  all  of  Grotius*  efforts  to  hedge  in  the  sovereign  by 
the  law  of  nations  were  cast  aside »  while  the  theoretical 
perfection  of  absolutism  was  attained « 

These  were  the  salient  features  of  Hobbes*  philosophy 
which  had  the  most  significant  influence  upon  the  theory  of 
the  law  of  nations*   By  substituting  the  word  **states"  for 
the  word  "men''  in  what  he  said  about  natural  law»  natural 
right I  the  state  of  nature i  and  natural  equality,  it  is 
possible  to  form  a  series  of  postulates  strikingly  similar 
to  those  which  dominated  thought  on  international  relations 
for  the  next  two  centuries «   So  far  as  he  considered  the  law 

of  nations  at  all,  this  was  precisely  what  Hobbes  suggested* 

« 

He  declared  that  states »  once  institutedt  **de  put  on  the 
personal  properties  of  men/'^^and  that  with  respect  to  eaeh 
other  they  were  in  a  natural  condition  analogous  to  ths^t 


18  Dominion t  VI^IS^  in  English  T^orks ^  Vol*  11,  p»  88; 
Leviathan^  Pt^  ll^  chap.  18,  pp7  120-128. 

19  rjominion,  XXV^4,  in  English  TTprkSt^Vol.  TI,  p.  186. 
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20 

prevailing  among  men  In  the  atate  of  nature*   It  followed 

that  the  same  law 

which  npeaklng  of  the  dvity  of  single  men  we  call  natural, 
being  applied  to  whole  cltlea  and  nations »  la  called 
the  right  of  nations «   And  the  saae  eleaents  of  natviral 
law  and  right,  which  have  hitherto  been  spoken  of,  be* 
Ing  transferred  to  whole  cities  and  nations ^  amy  be     gn 
taken  for  the  elements  of  the  laws  and  right  of  nations* 

In  other  words,  the  law  of  nature  and  the  law  of  nations  were 
the  same  thing*   Thus  Robbes  prepared  the  way  for  the  recep- 
tion Into  the  law  of  nations  of  the  theory  of  natural 
equality.   With  hla  the  premises  were  complete*   It  re* 
malned  for  another  to  formulate  the  obvlovis  conclusion  that 
states  are  equal  by  the  law  and  right  of  nature* 


20  Kngllah  Works  ^  preface ,  p*  xv;  Dominion ,  XII 1, 7,  In 
Kngllsh  'VorKS ,  Vol*  tt,  p.  169*   Ward  says  that  Hobbes 
seems  to  have  been  the  first  to  think  of  the  state  of  nature 
as  the  foundation  of  a  system  ef  law*   Law  of  Nations,  Vol. 
I,  p*  5.   Plggls  thinks  that  there  was  nrach  to  be  said  for 
the  Idea  that  the  state  of  International  relations  was  a 
state  ef  nature  In  the  days  of  Robbes*   Person  to  grotlvis , 
pp.  96,  114*   Read  what  l*abb6  de  Salnt-Herre  said  In  the 
preface  to  his  L^abreg^  du  pro Jet  de  palx  perpetuelle* 

2\     dominion,  XIV, 4,  In  Kngllsh  Works ,  Vol*  II,  p*  1B6. 
See  also  Leviathan,  Pt.  II,  chap.  3C,  p.  257.   The  passage 
(Tiicted  from  the  essay  on  dominion  Is  the  one  that  Is  cited 
as  De  Cive,  XIV ,4,  by  all  the  naturalists  from  Fafendorf  on: 
"Rursus  natural  Is  dlvldl  potest,  In  naturalem  homlnvim ,  quae 
sola  obtlnult  dlcl  lex  natara#  et  naturalem  clvltatam,  quae 
dlcl  potest  lex  gontlvuy,  ^algo  autem  jus  gentium  appellatur. 
Praecepta  utrlusque  eaaem  sunt;  sed  quia  clvltates  semel 
Instltutae  induunt  proprletates  homlnum  personaies,  lex 
Quam  loquentes  de  homlnum  slnguloram  officio,  naturalem 
dlclmus,  appllcata  totls  clvltatibus,  natlonlbus,  elve  cen- 
tlbus,  vocatur  Jus  gentlvim.   Et  quae  Legls  et  Juris  naturalls , 
Slementa  hactenus  tradlta  sunt,  translata  ad" clvltates  et 
gentes  Integras ,  pro  legum  et  Juris  gentium  Elementls  suml 
possunt*** 
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TXI 


PlIFKNDORF  AKP  THK  NATHRALTr.TS 

The  work  of  Hobbes  placed  hin  at  once  among  the  fore- 
most political  thlnkere.   His  theories  became  the  center  of 
animated  controversy ,  as  well  as  the  source  of  enormous 
Influence  throughout  western  Europe.   In  1658 ,  Samuel  von 
Pufendorf  spent  eight  months  In  a  Panish  prison^  without 
access  to  books »  meditating  on  what  he  had  read  in  Hobbes 
and  Orotius.^"^  Several  years  afterward  he  published  a  ponder- 
ous volume  entitled  De  Jure  Natvirae  et  Qentlunt^^in  which  he 
combined  many  of  the  theories  of  Hobbes  with  a  large  paxt  of 
the  practical  code  elaborated  by  Orotius«^^  Where  Orotiua 


22  Barbeyrac's  Pufendorf >  pr^f « »  sec.  SO* 

23  Pufendorf  lived  1632-1694 •   His  Pe  Jure  naturae  et 
gentivm  was  first  published  in  1672.   Materials  for  what 
foTTows  have  been  taken  from  the  Amsterdam  edition  of  1704, 
Barbeyrac's  French  translation ,  and  the  English  translation 
by  Basil  Kennett.   An  abridged  edition^  entitled  De  off Ic lis 
howinis  et  civ  is  Juxta  legem  natAiralem,  appeared  in  1673. 
See  AvriT7  in  jf'illei ,  Les  f ondaieurs ,  pp.  331-383;  Pranck, 
R^f ormateurs  ,  pp.  333-343  j  Phlllipson ,  in  Maodonell  and  Man- 
aon,  Preat  ^turiatSt  pp.  305-344. 

24  Avril  says;   **Son  maitre  de  philosophle  avec  lequel 
11  ne  rests  pas  tovijours  en  parfalte  comm-anion,  ce  fut  Hobbes. 
Son  maitre  pour  la  jurisprudence  ne  fvit  autre  qvie  Orotius." 
Plllet.  Lqs  fondateurs,  p.  376.   According  to  Dunning /Puf- 
endorf's  system  reveals  most  distinctly  the  influence  of  his 
two  great  predecessors ,  and  in  general  it  may  be  said  to  be 
directed  toward  a  conciliation  of  their  conflicting  views. 
Where  his  philosophy  is  concerned  with  the  concepts  of  ethics , 
ha  clearly  leans  to  the  principles  of  Orotiusj  where  he  takes 
up  more  purely  political  topics ,  the  Hobbesian  doctrine 
assumes  the  more  conspicuous  place.**   Political  Theories t 
Ijuther  to  Montesquieu,  p.  318.   H^ly  says >  ^c^ue  fait-il7 
TTmSIe  aux  id4es  de  Orotlus  quelques  opinions  de  Hobbes ,  et 
c*est  tout."   Ktude,  p.  214. 
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had  united  the  induatlve  and  the  deductive  methods  to  produce 
a  practical  syjitem  leavened  with  a  rational  Idealism.  Pufen- 
dorf  constantly  subordinated  the  actual  state  of  intarnation- 
al  relations  to  a  priori  assaaptiona  and  unreal  conclusions » 
In  an  interesting  comparison  of  the  work  of  the  two  public- 
o lets.  Barb eyrac  has  pointed  out  that  where  Orotivis  touched 
only  incidentally  upon  such  topics  as  natural  rights  natural 
equality^  and  the  state  of  nature »  Pufendorf  devoted  care- 
fully planned  chapters  to  these  subjects ,  that  where  Qrotivis 
used  the  natural  law  only  to  support  his  conclusions  on 
particular  questions i  Fafendorf  elaborated  a  complete  system 
of  the  laws  of  nature#^^  Where  Pafendorf  differed  from  Oro- 
tius  his  opinion  was  usually  traceable  to  the  influence  of 


An  Important  part  of  Dt  Jure  ffaturat  ft  Pant low  was 
devoted  to  a  detailed  exposition  of  the  law  of  nature,   Puf- 
endorf rejected  Grotius*  definition  of  law^  and  followed 
Hobbes  in  defining  it  as  the  injunction  or  command  ^'by  which 
a  sovereign  obliges  a  subject  to  conform  his  actions  to  what 
ha  prescribes « "26  His  classification  of  law  as  either  divine 


E6  Barbeyrac's  Pufendorf,  pr^f.,  sec*  31.   See  extract 
from  this  section,  supra ,  p«  55 «   It  is  sometimes  said  that 
Pufendorf  was  to  Groiius  what  the  systematizer  is  to  the 
Inventor,  what,  for  illostration,  Wolff  was  to  Leibnitz  in 
the  domain  of  international  law.   See  Pranck,  R^f ormateurs , 
p*  336)  Phillipson,  in  Macdonell  and  Hanson,  Great  Jurist^, 
p«  315.   The  comparison  seems  misleaaing,  however,  in  view 
of  the  fundamental  difference  between  their  theories  of  inter 
national  relations  and  the  law  of  nations, 

86   l,2,6j  1,6,1-4;  1,6,14. 
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or  haaan  with  rofarsnce  to  Its  source t  and  nstursl  or  posl- 
tlvo  with  rsforenca  to  its  ftabjsst*msttsr»  was  also  borrowed 
from  Hobhes*   Pufendorf  rejected  Orotius*  definition  of 
natural  law  as  only  leading  around  in  an  inoonclusiye  cirole.^® 
Re  defined  it  hinself  as  that  universal  and  perpetual  law 
which  is  deliberately  ordained  by  the  will  of  Ood,  is  "so 
exactly  congraous  with  the  rational  and  social  nature  of  man 
that  hiiman  kind  can  not  maintain  an  honest  and  peaceful 

society  without  it/  and  is  capable  of  being  discovered  by 

29 
unperverted  human  reason. 

The  state  of  nature  was  the  starting-point  for  an 

important  part  of  fufendorf *s  theory.   He  used  the  notion 

in  two  senses)  the  first  analytical »  indioating  *sueh  a 

state  as  we  may  conceive  man  to  be  placed  in  by  his  bare 

nativity,  when  abstraction  is  made  of  all  the  rules  and 

Institutions ^  either  of  human  inventiont  or  of  the  suggestion 

and  revelation  of  Heaven }** ^^the  second  historical »  as  deserib- 

ing  an  actual  oondition  which  had  prevailed  at  some  time 

among  each  of  the  various  races  of  won.  In  either  case,  he 


27  1,6,18. 

28  II,3t^«   Barboyrac  thought  the  difference  between 
their  definitions  one  ef  words  only,  and  that  both  traced 
natural  law  ultimately  to  the  will  of  God.   See  his  notes 
to  this  section  in  his  translation  of  Pufenaorf . 

29  1,6,13  and  18 j  11,3,  where  the  definition  is  developed 
in  great  details 

30  11,2,1. 

31  1,1,7;  11,2,4}  VII,l,7j  VII, 2, 21. 
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understood  by  the  state  of  nature  a  condition  characterized 

by  the  absence  of  coxsnon  political  organization ^  ascertain 

comnranity  of  goods,  and  a  perfect  eqviality  of  natural  rights .^^ 

Of  equality  in  the  natural  state  he  said- 

And  in  this  respect  likewise,  the  state  we  are  treating 
of  baa  obtained  the  naae  of  natural  liberty;  inaamuoh 
as  9  antecedent  to  all  haisan  pact  and  deea,  every  man  is 
eoRoelTsd  to  be  perfectly  in  his  own  power  and  disposal, 
and  not  to  be  controlled  by  the  pleasure  or  authority 
o^  any  other*   On  which  account ,  too,  every  nan  may  be 
th\i8  acknowledged  equal  to  every  man,  since  all  s\ib- 
Section  and  all  command  are  eqvially  banished  on  both 
sides • 33 

« 

No  man  could  presume  to  give  sentence  in  his  own  controversy 
'*becnase  of  that  equality  which  is  essential  to  the  state  of 
nature^"^*  Contrary  to  Hobbes*  opinion,  Pafendorf  held  that 
the  state  of  nature  was  normally  one  of  peace,  since  men  were 
rational  beings  from  the  beginning,  and  since  the  dictates 
of  reason  g-uided  them  before  as  well  as  after  the  formation 
of  political  societies «^^  So  he  could  argue  that  the  law  of 
nature  prevailed  in  the  natural  state,  operating  to  make  men 
keep  their  covenants  and  observe  the  rights  of  others • 


32  I,l#7  and  16j  11,?.;  IV, 4, 5;  V,13,ii. 

33  11,8,3  (Kennett*s  transit  somewhat  revised). 

34  V,13,i^..   '^Nam  si  vel  maxime  cupiat,  iCKiue  vel 
Juratus  protestetur,  se  pronunciaturvm,  quod  sibl  jvistvim 
fuerlt  visuF.:   cum  tamen  alter  pari  dignatione  suam  senten* 
tiam  aestim«^re  queat,  ubi  eaa  contingat  discrepare,  propter 
aequalitatem,  status  natviralis  comitep;,  nihil  agetur*** 

35  U,£,9}   ?II,6,2. 
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Arl9totl0*B  dogMi  of  inequality  wa«  r#fut#cl  by  Pafen- 
dorf  9  who  asserted  the  natural  equality  of  Aen  in  no  uncer- 
tain terms  I 

Since  then  huisan  naUire  agrees  equally  to  all  persons^ 
and  since  ne  ene  can  live  a  sociable  life  with  another » 
who  does  not  own  and  respect  him  as  a  aan^  it  follows 
as  a  coanand  of  the  law  of  nature i  that  every  nan 
should  esteem  and  treat  another  as  one  who  is  naturally 
his  equals  or  who  is  a  aan  as  well  as  he»  «  •  • 

.   .    .  For   as  in  well-order *d  connonwealths »  one 
subject  may  exceed  another  in  riches ^  or  in  honour >  but 
all  are  equal  sharers  in  the  common  liberty;  so  under 
this  regulation  of  nature »  how  much  soever  a  man  may 
surpass  his  neighbors »  as  to  bodily  or  intellectual 
endowments,  he  is  still  obliged  to  ^y  all  natural 
duties,  as  readily  and  Tally  as  he  expects  to  receive 
themt  nor  de  those  advantages  give  him  the  least  power 
or  privilege  to  oppress  his  fellows «   Ror,  on  the  other 
side  I  does  the  bare  unkindness  of  nature ,  or  of  fortune, 
set  a  man  in  a  worse  condition  than  others,  as  to  the 
enjoyment  of  common  rights •  »  •  • 

And  this  equality  we  may  call  an  equality  of  right; 
the  principle  from  which  it  springs  is  this,  that  the 
obligation  to  a  social  life  equally  binds  all  men,  in- 
asmuch as  it  is  the  inseparable  companion  of  human 
nature,  considered  simply  as  sucht"^^ 


Hobbes*  anthropomorphic  description  of  the  state  re- 
appeared in  Piif endorf ; *^^the  notion  which  it  represented  had 
an  important  influence  on  the  latter *s  theory  of  the  law  of 
nations.   His  definition  of  the  state  was  obviously  due  to 
the  influence  of  Hobbes: 

It  Is  A  ooapound  moral  person,  whose  will,  united  and 
tied  together  by  those  covenants  which  before  passed 
anong  the  multitude,  Is  deemed  the  will  of  all;  to  the 


36  TIT, 2, 

37  Extracts  froB  IIX,2,l-2  (Kennett's  transl.), 

38  VII, 2, 13. 
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endy  thAt  it  nay  uso  and  apply  th^  strength  and  riches 
of  private  pereone  towards  aalntalnins  the  eoinon  peace 
and  security ,3® 

On  the  other  hand^  he  took  his  theory  of  sovereignty  from 
Grotius.  ^  This  circumstance  seens  to  have  been  overlooked 
by  those  who  have  attributed  the  origin  of  the  principle  of 
state  equality  to  the  idea  of  unlimited  sovereignty  developed 
by  Bod in  and  Hebbes.   Limitation  was  entirely  eompatible 
with  Pufendorf *s  understanding  of  sovereignty*   His  sover- 
eign was  supreme  but  not  absolute;  he  followed  Orotius  in 
recognizing  that  external  sovereignty  might  be  diminished 
by  compact I  or  as  a  result  of  conquest »  without  being  extin- 
guished #^^  Re  derived  the  idea  that  states  were  equal  from 
other  sovirces. 

Thus  Kifendorf  accepted  and  developed  in  greater  detail 
certain  of  the  most  important ^  so  far  as  the  law  of  nations 
was  oonoernedi  of  the  Robbesian  premises.   The  principle  of 
state  eqviality  was  the  inevitable  conclvision.   He  defined 

m 

the  state  as  ^a  eompound  moral  person i^  and  asserted  an 
absolute  parity  between  the  state  as  an  artificial  person 
and  the  natural  man. ^^  Thus  he  was  enabled  to  assimilate  the 
rights  and  obligations  of  states  to  those  of  natural  jpersonsi 


39  YII»2»13,  (Kennett*8  transit).   Cf.  HobbeSi  Domin 
iont  f^9,   in  Knglish  Works ,  Vol.  II»  p.  69. 

40  VII>2-9. 

41  7111,9,4. 


II,3|23.   Cf.  Mackintosh^  D  is  course  t  p.  44)  Twiss^ 
Law  of  Rations,  p.  4j  WestlakOy  Collected  Papers #  p.  65. 
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a  point  of  vast  InportiuiGe  to  n  phllosophar  who  oared  mora 

a^out  0y»toB»ttio  perfection  than  about  the  realities  of  Inter' 

national  reIatlonahlpe«  .  The  opinion  of  Hob^e  that  the  law 

of  net  tire  and  the  law  of  nations  were  the  aane  thing  was 

aeoepted  without  qualification: 

Thle  opinion  we  for  our  part  readily  subecrlbe  to^  nor 
do  we  conceive  that  there  Is  any  other  voluntary  or 
positive  law  of  nations,  properly  Invested  with  a  true 
and  legal  forooi  and  obliging  as  the  ordinance  of  a 
sviperlor  power  •^^ 

Pufehdorf  subscribed  just  as  readily  to  the  further  opinion 

of  dobbee  that  separate  states »  having  no  consion  political 

superior,  stood  to  each  other  In  the  aafie  nutual  relation  as 

men  In  the  state  of  nature .^^ 

Thus  of  old,  when  nanklnd  was  divided  Into  distinct 
families,  and  now  since  they  are  fallen  Into  separate 
eosBunltles,  those  ml|^t  have  been  then^  and  aay  now  be 
said  to  live  mutually  In  a  state  of  naVore,  neither  of 
whoa  obey  the  others,  and  who  do  not  acknowledge  any 
coBiBon  aaster  among  men.  •  •  •  So  that  coxamonwealths , 
and  the  governors  thereof  aay  fairly  declare  thefflselves 
to  be  In  a  state  of  natural  liberty,  while  they  are  f\im^ 
Ished  with  sufficient  strength  to  secure  the  exercise  of 
that  grand  privilege •^^ 


43  11,3,85  (Kennett*s  transit )« 

44  11,2, ij  Il,2>4|  11,2,11;  VXI,1,8|  VIII, 4, 17-18;  VIII, 
6,1;  VITT^10,12.   See  Ward,  Law  of  Rations,  Vol*  I,  pp*  4  ff.; 
Westlake,  Collected  Papers ,  p*  10*   Of  the  theory  of  a  state 
of  nature,  and  Its  application  to  International  relations, 
Ward  remarks:   "This  Theory,  thovigh  often  started,  and  beauti- 
fully anpllfled  by  the  ancient  Poets,  seeros  first  to  have  been 
thought  of  as  the  foundation  of  a  system  of  Law,  by  Hobbs,  in 
his  famous  Book  called  the  Leviathan,  In  wHlch  there  Is  so 
orach  to  admire,  and  so  itrach  to  condemn.  •  •  t  It  was  adopted, 
and  considerably  enlarged  by  Pufendorf >  ana  Instantly  approved 
of  by  writers  without  number*"^" 

45  11,2,4  (Kennett*8  transit  somewhat  revised. }• 
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FlnAlly,  ht  deduced  th«  conclusion  frofi  these  premises 

46 
that  states  are  naturally  equal.   Re  could  see  no  Tirtue  In 

a  league  to  enforce  universal  peace, 

Fer  by  rach  a  leag%ie  er  bend^  nothing  Is  superadded  to 
the  obligation  of  the  law  of  nature;  •  •  •  For  we  suppose 
both  parties  to  reisaln  In  a  natural  equality »  and  conse- 
quently not  to  be  held  to  their  coYenant  by  any  ether 
tie,  than  that  of  reverence  towards  Ood  Almighty,  and 
fear  of  such  evils  as  may  fall  on  them.  If  they  break 
the  agreement. *7 

It  was  evident  enough  to  Puf endorf  that  states  quae  Invlcea 
in  statu  na Vara 11  vlvant  must  have  equal  rights*   Re  reject- 
ed as  specio'os  the  common  stock  of  argviments  in  favor  of 
precedence,  such  as  antlq*alty,  the  extent,  riches  and  power 
of  dominions,  the  quality  of  the  sovereign  power,  the  magnifi- 
cence of  titles,  and  the  like.   Antiquity  could  not  produce 
a  perfect  right  for  "all  kingdoms  are  by  their  own  nature 
free  and  independent.**^^  Heither  could  unlimited  sovereign 
power  have  such  an  effect,  because  sovereign  princes 

must  look  upon  another  princess  absolute  power,  as  it 
relates  to  them,  to  be  no  more  than  liberty  of  nature. 


which  in  Itself  gives  no  HUin  pretolnence  to  another  not 
subject  to  hlm«^^ 


Claims  to  precedenae  based  upon  superiority  in  wealth  or 
power  were  also  rejected ( 


46   II,2,4{  11,2,11;  V,13,7;  VIII,4, 15-18;  7111,4,22; 
VIII, 6, 10  and  14. 

4*7  11,2,11  (Kennett's  transl.).   The  words  quoted  . 
applied  to  natural  persons,  but  Puf endorf  held  the  same  doc 
trine  applicable  to  separate  states. 

48  TTII,4,r7. 

49  VIII, 4, 18  (Kennett*8  transl.). 
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For  where  liberty  Is  oqunl  a  disproportion  in  woaltb 
can  make  no  difference.   And  therefore »  if  one  prinoe^a 
territories  be  six  hundred  niles  in  extent »  and  another's 
but  one  hundred »  yet  the  difference  in  the  kingdoms 
makes  none  between  the  sovereigns}  for  their  power  is 
of  the  same  nature  in  the  greater  and  in  the  less;  and 
the  one  ma;  answer  the  ends  of  government  as  well  as 
the  other. 50 

P-iifendorf  suggested  that  in  order  to  solve  the  problem  of 
precedence  inter  p lures  jsiecLuales ,  members  might  take  their 

places  in  a  common  assembly  in  the  order  in  which  they  were 

51 
admitted. 

Thus  for  the  first  time  the  principle  of  state  equality 
was  expressly  dfirived  from  the  application  of  familiar  theo* 
ries  of  natural  law,  the  state  of  nature ,  and  natural  equali- 
ty to  separate  states,  and  was  stated  with  some  approach  to 
precision.   The  writings  of  Pufendorf  enjoyea  an  immense 
success.   For  nearly  a  century  a  majority  of  the  continental 
writers  on  the  law  of  nature  and  of  nations  acknowledged  his 
leadership.   Through  the  influence  of  Pufendorf  and  his 
successors  among  the  naturalists  the  natural  equality  of 
states  became  an  established  principle  of  international  law.  • 

Pufendorf  lived  to  see  his  theory  of  the  law  of  nations 
accepted  and  proclaimed  by  a  group  of  distinguished  teachers 
and  Jurists,  among  whom  no  one  was  more  illustrious  than  the 


50  VITI,4,18  (Kennett's  transl.).   "^Libertas  quippe 
in  aequo  posits  est,  quae  magnitude  opura  hautqviidquam  dis- 
tinguitur.   Pa teat  Igitor  unios  imperiom  per  sexcenta 
milliaria,  alterius  per  cenVom  dvmtaxat.   Idem  tamen  imperium 
hie  in  modica  sua,  quam  alter  in  laxiore  ait lone  obtinett 
neque  hie  minus,  quam  alter  finem  civitatom  institutarom 
assequitur.''  . 

51  VIII»4»a2. 
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Sreat  Oarnan  jvirist  and  i^llosophari  Christian  Thomaaius. 
Aceordlng  to  Th^aaalua^  the  law  of  nations  was  simply  tha  nat- 
ural law  appliad  to  saparata  statas  in  a  condition  of  natural 
equality  with  ^Bt9V^no%   to  ona  another*   Ha  eoncaiTad  of  the 

54 

aoaletas  inter  gentea  as  a  state  of  nature »  and  denied  the 

possibility  of  a  positive  law  of  nations  among  equals i 

If  you  will  notice »  you  may  answer  easily  those  who^ 
with  0roti'as»  regard  Jus  Oentiua  as  a  kind  of  voluntary 
and  Indeed  of  huaan  law»  »  •  « 

In  brief 9  this  is  the  answers  nations  are  equal  a- 
Rong  theiiiselves;  neither  do  they  recognise  a  sviperior  a*- 
nong  men.  Therefore  they  cannot  be  bound  by  hviman  l%w«S5 


52  Thonasius  lived  1665-1728.   His  Institvitionum  Juris- 
prudent iae  divinae  libri  TTI,  JLn  qu ibvis  fundamenta  juris  nat- 
ural is  secundufli  hypo tries es  illustr.  FafenSorfii  perspicue  de- 
HKWS tran tor  etas >  was  first  published  in  lAtin  in  1668 »  whiTe 
Thoiaasius  was  still  professor  of  natural  law  at  Leipzig. 
References  are  to  the  seventeenth  Latin  edition  of  1730. 

53  "Poterlt  lex  natural is  non  inconmode  dividi  intuitu 
societatuB  huiaanaraei  naturalium*   Nam  alia  praecepta  ejus 
dirigunt  socle  tat  esi  coPBraneffi  oaniua  hoainua  viventium  inter 
se  in  statu  naturalli  seu  ut  supra  diximuSy  in  statu  aequali* 
tatiSi  quae  hodie  introduotis  rebuspubliols  dicitur  sooietas 
gentiump  ftlia  airigant  officia  horainum  viventivim  in  oivitate 
&  so€ietatibus  sub  civitate  eomprehens is i  puts  domesticis. 

'*Illad  ooramuniter  appelari  solet  Jus  Qentiua.  Possess 
adeo  hoc  distinctionis  gratia  noainare  Jus  ^ a Var ale  striate 
diotumT^   1, 2, 101-102 • 

54   TIT, 1,49.        '•Keque  convenienter  locutos   ease  opinanrtirp 
qui  hanc  gentian  societatew  nomine  universalis  Reij)»  own i am 
hominum  insigniverant.       Kon  est  Res  p.  sine  imp,  ^io,  at 
sooietas  OentiuTn  inpsVio  caret  hunano,  k  sola   inter  naVarales 
In  statu  post  lapsum  aegualia  est/'        II,1,65?, 

t 

55  "Facile  autera  patet,  in  controversial  Ut raa  Jus  Gen- 
tigiB  sit  species  Jar  is  divini  an  human  i?   ultimim  signiflca- 
tua  attend!  deFsire*   Oyaod  si  oEservaveris ,  facile  poteria 
respondere  iiSi  qui  cum  Orotio  Jus  Qentivii!!  specien  Juris  volun 
tarii  *  qviiden  huaan i  faclunt,   Illi  enia  vel  mores  gentluai 
vel  jus  pro  attributo  personae  sumtum  inculcant. 

SuBima  eo  redit?  Oentes  inter  se  pares  sunt,  nee  inter 
homines  saperiorem  a^^noscunt*   Ergo  lege  humana  obligari 
nequeant . "   I >2 , 104 • 1C5 . 
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Rarly  In  the  eighteenth  century  the  Te  Jure  Naturae  et 
QentiuiB  of  Faf  endox*f  and  the  Pe  Jure  Belli  ao  Pacle  of  Oro- 


Were  done  into  French  with  copious  notee  and  a  multitude 
of  croaB-referencee  by  Jean  Barbeyrae*^®  The  note©  of  Barbey- 
rae  were  soon  rendered  into  Kngliah  and  appended  to  eon tempo- 
rary Snglish  editions  of  the  two  great  claeaica,   Rie, 
tznfcnalationa  were  widely  read^  and  it  not  infrequently 
happened  that  the  reader  wad  influenced  full  ae  erach  by  the 
editor *e  notes  as  by  the  text  itself.   Mow  Barbeyrao  was  a 
thoroughgoing  naturalist t  as  night  be  inferred  froa  his 

57 

frankly  expressed  preference  for  Pufendorf •   His  translations 
with  the  notes  undoubtedly  did  much  to  discredit  temporarily 
certain  of  the  leading  principles  of  Grotius  and  to  spread 
the  theories  of  Hobbes  and  Faf endorf. 

Barbeyrae  rejected  Orotius'  definition  of  law  as  "a 
rvile  of  soral  acts  obliging  to  what  is  rights"  because  it 
seened  to  insinuate  ''that  the  law  obliges  by  itself  t  and 
merely  as  it  is  a  laW|  whereas  all  laws  derive  their  power 

56 

of  obliging  froei  a  superior  who  makes  thera#~   Accordingly^ 
In  true  Robbesian  fashion »  he  denied  all  binding  force  to 


56  Barbeyrae  lived  1674-1744 •   His  translation  of 
Pvifendorf  appeared  in  1706*1708,  while  he  was  professor  of 
belles-lettres  at  the  French  school  of  Berlin,  and  of  Orotlua 
in  1719,  after  he  becaiae  professor  of  public  law  at  Oroningen* 
References  to  the  two  translations  are  in  each  case  to  editions 
published  at  Leyden  in  1759*   Althovigh  he  wrote  no  treatise 
on  the  law  of  nations,  the  Ralient  features  of  his  system 

isay  be  constructed  from  the  notes  to  the  above  translations « 

57  Barbeyrac^s  Pufendorf,  pr6f.,  aec*  31# 

58  Barbeyrae* 8  Orotius,  1,1,9,  note  3. 
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t»h«  law  of  nil  Vara  lnd#pend9nt  of  the  will  of  Ood,^^  He  held 
the  coamon  naturallat  doctrines  with  reference  to  the  state 
of  nature^^and  natural  equality ^^^and  assumed  that  these 
theories  were  as  ap:>licable  to  states  as  to  individuals .^"^ 

Applying  the  naVoralist  philosophy  to  international 
relations  I  Rarbeyrae  denounced  Grot ius*  distinction  between 
the  law  of  nations  ami  the  law  of  nature  as  une  pvire  chim^re> 
Re  arg'iied  that  cvistom  simply  created  a  presviinption  that  it 
wo*ald  be  followed  unless  notice  were  given  to  the  contrary • 


59  Barbeyrac's  OrotiuSyl^l^lCi  note  4* 

60  Barbeyrac^s  Pufendorf ,  II #2,  notes;  IV, 4,1,  note  2; 
Barbayrac's  GrotiviSi  II ,2,2 ,  notes « 

61  Barbeyrac's  Pufendorf,  111,2,  notes;  Barbeyrac's 
Qrotlufi,  Proleg.  8,  note  !• 

6?»  Barbeyrac's  Pvifanaorf,  111,2,9,  note  1;  VXII,4,1, 
note  Ij  Barbeyrac'a  Orotiua,  1,1,14,  note  3j  111,2,2,  note  1, 
It  is  significant,  as  showing  the  trvie  origin  of  the  idea  of 
state  equality  I  that  Barbeyrac*s  conception  of  sovereignty 
was  similar  to  that  of  Orotius  and  Fafenaorf « 

63  Barbeyrac's  Orotius,  1,1,14,  note  3.   See  also  Bar- 
beyrac's  Pufemlorf,  prfif.,  sec,  31,  qvioted  supra,  p.   56,  note 
50*   Barbeyrao  anticipatea  Wolff  in  pointing  ovit  a  oifference 
In  the  node  of  applying  natural  law  to  natural  persons  and 

to  states #   Barbeyrac  s  Grotius,  1,1,14,  note  3«   He  con-* 
tended  that  Jus  natursle  and  Jus  gentivim  with  the  Romans 
were  practically  identical.   Barbeyrac 's  Pvif endorf,  11,3,23, 
note  3j  Rarbayrac's  Orotius,  11,8,1,  notes  1  and  4, 

64  Barbeyrac • 8  Pufendorf,  11,3,23,  note  2;  Barbeyrac *s 
Orotl-as,  1,1,14,  note  3;  11,18,1,  note  1;  111,4,15,  note  1; 
Til, 7,1,  note  2.   Thvis  a  sovereign  on  receiving  an  embassy 
might  be  presumed  to  submit  to  established  customs  unless  he 
expressly  declared  to  the  contrary.   Similarly,  at  the  out- 
break of  war  a  belligerent  was  presumed  to  abide  by  the 
cvistom  which  forbade  killing  enemies  by  poison,  unless  It 
reserved  its  liberty  and  left  the  other  belligerent  free  to 
use  like  means  of  des tract ion.   The  argament  was  carried  to 
an  absurd  extreme  where  he  contended,  with  regard  to  the 
cvistom  of  enslaving  prisoners  of  war,  that  the  prisoner 
alght  declare  that  he  would  not  be  enslaved,  thus  saving  his 
right  and  forfeiting  his  life. 
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Cub  torn  could  not  create  true   law  acriong  oquals  •        Since 

r 

nations  were  In  a  state  of  nature  with  reference  to  one 

another  I  they  rtroat  be  In  a  »tata  of  natural  equality; 

Nations  are  obliged  the  more  to  rer^pect  one  another  as 
equals  because  they  are  always  In  a  state  of  natural 
liberty t  and  consequently  In  a  perfect  equality  of 
right  toward  one  another •^S 

The  natural  equality  of  states  found  expression  In 
England  later  In  the  century  in  the  Institutes  of  WaVaral 
T^w  of  Thomas  Rutherforth^  a  professor  of  divinity  at  Can- 
bridge  University,®^  The  Institutes  pvirported  to  represent 
the  substance  of  a  co\u*se  of  lectures  on  the  Te  Jure  Belli 


MM   •■ 


ac  Pads  of  Grotius,   However,  Rutherforth  denied  the 
existence  of  such  a.  positive  law  of  nations  as  that  of  which 
(trotius  had  conceived.   He  Justified  the  classification  of 
international  law  with  positive  laws  only  on  the  grovind  that 
an  element  of  consent  giving  It  a  positive  character  could 
be  found  in  the  universal  agreement  of  all  nations  to 


65  "Mala  les  Peuples  ^tant  toua  naturellement  ^gaux 
les  uns  aux  autres ,  qviand  mAme  lis  s'accorderoient  tous , 
excepts  un  seul,  k   ^tablir  certaines  Ragles,  celul-ci, 
qaoinu*-aniquet  povirroit  refuser  de  s^y  sov\mettre#" 
Barbeyrac's  r-afendorf ,  II|3,J?5,  note  ?>. 


66  •'Les  Peuples  (auxqviels  on  dolt  aussi  appliqoer  les 
prlnclpee  6tablls  dans  ce  Ohapltre)  sont  ci'autant  plus 
obliges  k   se  regarder  les  unn  les  autres  ^opune  ^gaux,  q*a*il8 
sont  tou Jours  dans  l*^tat  de  la  (liberty  NaturellOt  ^.  par 
cons^qvient  dans  vine  parfalte  ^galit6  de  droit  les  uns  par 
rapport  aux  avitres/'   Barbeyrac's  Pafendorf ,  XIIt2t9,  note 
1*   The  chapter  referred  to  is  Pufendorf^s  chapter  on  the 
natural  equality  of  men*   See  lb Id ♦ ^  VIII, 4,1,  note  !• 

67  Rutherforth  lived  1712-1771.   His  Institutes  were 
p-ablished  in  17  54 -17  56  • 
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recognise  the  Biate-personc^lity  of  eaeh«^^  This  general 
asreenent  of  sanklnd  to  recognise  states  as  eollectlve  moral 
persons  was  regarded  as  the  sole  foundation  for  any  distinc- 
tion between  the  law  of  nature  and  the  law  of  nations* 
Kutherforth  recognised  neither  usage  nor  treaties  as  a 
source  of  positive  International  law.^®  The  law  of  nations 
was  positive  only  In  the  manner  of  applying  It.   It  was 
entirely  natviral  In  ItB  subject-matter? 

But  the  law  of  nations  is  positive  only  in  the  manner 
of  applying  It^  and  is  natural  as  to  its  matter i   It  is 
the  law  of  nature  applied  by  positive  consent,  to  the 
artificial  persons  of  civil  societies;  and,  consequent- 
ly, the  dictates  of  it  are  only  the  dictates  of  right 
reason,  and  may  be  collected  by  arguing  from  the  nature 
of  things,  and  from  the  condition  and  circvunstances  of 
mankind,  when  they  are  considered  as  formed  into  such 
societies  ."^^ 

The  conclusion  that  states  are  naturally  equal  followed  as 

a  matter  of  course*   Indeed,  said  Hutherforth,  If  one 

understands 


08   II,9,1. 
^9   IT, 9, 8-4. 

70  11,9,5*   Of*  the  definition  of  Erskine  in  his 
Principles  of  the  J^w  of  Scot land »  1,1,3,  also  published 
for  the  first  time  in  17541   "The  Law  of  Nations  is  also 
the  result  of  re^^son,  and  has  Ood  for  Its  Author;  but  it 
svipposes  mankind  formed  into  several  bodies  politic  or 
states;  and  It  coT^prlses  nil  the  duties  which  one  state 
owes  to  another*   These  rrast  of  necessity  be  similar  to 
tha  duties  arising  between  individuals,  since  both  are 
dictated  by  reason,  so  that  what  is  the  law  of  nature  when 
applied  to  men,  considered  simply  as  such,  la  Indeed  the 
law  of  nations  when  applied  to  kingdoms  or  states •"  See 
also  Taylor,  Suminary  of  Roman  Law,  p»  53,  an  abridgment 
of  his  Elements  of  Sivil  Law,  first  published  in  1755;  and 
Blackstone,  Commentaries,  "Introd,,  pp*  39-44. 
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what  the  law  of  nature  la ,   when  it  la  applied  to  individ- 
ual peraonB  in  a  rotate  of  equality,  he  will  seldom  be 
at  a  losa  to  Judse  what  it  ia,  when  he  is  to  apply  it 
to  nationa  considered  as  collective  peraona  in  a  like 
atate  of  equality. 71 

This  process  of  reasoning,  by  which  the  principle  of 
state  equality  waa  derived  from  the  application  to  separate 
states  of  the  theories  of  natural  law,  the  atate  of  nature, 
and  natural  equality  on  an  asBiimed  analogy  between  states 
and  natural  persons,  waa  preaanted  in  a  very  lucid  state- 
nent  by  Purlamaqul,  a  celebrated  Swiss  publicist  and  teacher, 
who  becaAe  one  of  the  most  widely  influential  representatives 
of  the  naturalist  school  in  the  eighteenth  century. '^^  His 
statement  may  be  taken  as  an  excellent  summary  of  the  whole 
case  for  the  naturalists*  derivation  of  the  natural  equality 
of  states? 

flimple  human  society  is  of  itself  and  with  regard 
to  those  who  compose  it  a  society  of  equality  and 
independence.   It  is  subject  only  to  Ood;  no  one  has 
a  natural  and  primitive  right  to  command;  but  each  per- 
son may  dispose  of  himself  and  of  what  he  possesses  as 
he  thinks  proper,  under  the  sole  restriction  that  he 
keep  within  the  bounds  of  the  natural  law  and  do  no 
wrong  to  others.  .  .  . 

Every  society  is  formed  by  the  concurrence  or 
vinlon  of  the  wills  of  several  persons  with  a  view  of 
acquiring  some  aovantage.   Hence  it  is  that  societies 
are  considered  as  bodies  and  that  we  give  them  the 
name  of  moral  persons,  because  these  bodies  are  animated 


'^l  11,9,5.   "But  since  the  law  of  nations  is  only  the 
law  of  natvire  applied  to  the  collective  persons  of  civil 
societies,  and  these  collective  persons  aie,  in  respect  of 
one  another,  in  a  state  of  natural  equality;  if  we  know  what 
the  law  of  nature  would  determine  in  any  case  between 
individuals,  the  law  of  nations  will,  in  like  circuFStances, 
determine  in  the  same  manner  between  civil  societies."  11,9,7. 

72  Bvirlamaqui  lived  1694-1748.   His  Principes  du 
droit  nature  1  was  pviblished  at  Geneva  in  1747. 
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in  affect  by  a  single  will  whloh  rer^il^tes  all  their 
inoveraents^   This  a^i^aes  pBrticuiarly  with  the  boay 
politic  or  Rtate*   The  sovereign  Is  the  chief  or  head, 
and  the  subjects  the  mecibers!  all  their  actions  that 
have  any  relation  to  the  society  are  directed  by  the 
will  of  the  chief*   Wherefore  as  soon  as  states  are 
formed  they  acqalre  In  sons  manner  personal  qualities # 
and  we  may  conseqviently  attribute  to  them  in  proportion 
whatever  agrees  In  particular  with  men,  such  as  certain 
actions  which  are  sviited  to  thera^  certain  rights  which 
pertain  to  them«  certain  duties  which  they  are  bound  to 

fulfil^  etc*  •  •  • 

This  being  granted,  the  establishment  of  states 
introduces  a  kind  of  society  apong  theQ»  sinilax*  to 
that  which  exists  naturally  anong  aen,  and  the  same 
reasons  which  Induce  men  to  maintain  union  among  them*- 
selves  ought  also  to  persuade  nations  or  their  sovereigns 
to  live  on  good  terms  with  one  another. 

It  is  necessary  therefore  that  there  should  be 
some  law  araong  nations  to  serve  as  a  rule  for  mutual 
intercooi'se*   Now  this  law  can  be  nothing  else  but  the 
natural  law  Itself ^  which  Is  then  called  the  right  or 
law  of  nations  (droit  oes  gene  ou  lol  des  nations) . 
Natural  law^  sayiTTToBbes  very  properly t  is  divided  Into 
the  natural  law  of  man  and  the  natural  law  of  states , 
and  the  latter  Is  what  we  call  the  law  of  nations. 
Thus  the  naVaral  law  and  the  law  of  nations  are  in 
reality  one  and  the  same  thing, '^Sand  differ  only  by  an 
external  denomination.   It  should  be  said  therefore 
that  the  law  of  nations,  properly  so  called  and  consid- 
ered as  a  law  amanatlng  from  a  superior,  is  nothing  else 
than  the  natural  law  Itf^elf  api)Hed,  not  to  nen  regarded 
Rlrply  as  such,  but  to  peoples  or  nations,  to  states 
or  their  chiefs,  in  the  relations  they  have  together 
and  In  the  interests  they  have  to  manage  among  them* 
sejLves.  ... 

But  in  order  to  say  something  more  particular  on 
this  subject,  we  may  observe  that  the  natviral  state  of 
nations  with  regard  to  one  another  is  a  state  of  social 
life  and  peace.   This  society  Is  also  one  of  equality 
and  independence,  which  establishes  an  equality  of 
right  among  them,  and  pledges  them  to  have  the  same 
regard  and  respect  for  one  another.   Hence  the  general 
principle  of  the  law  of  nations  is  nothing  more  than 
the  general  law  of  sociability,  which  obliges  nations 
having  int3rcour3e  with  one  another  to  the  practice  of 


73  B ar laraaqui  followed  Barbeyrac  in  assuming  that  the 

Roman  Jus  naturale  and  jus  gentium  were  the  same.   Prlncipes , 
p.  22^,  note  1. 
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the  aaraa  duties  as  those  to  which  individuals  are 
naturally  a  abject. '''4 

When  Professor  Felice  published  a  new  edition  of  Bur- 

lamaqui^s  works  twenty  years  later,  he  revised  the  chapter 

on  equality,  added  sooe  phrases  of  his  own  and  others  from 

Vattelt  presenting  a  eoncise  statement  of  the  principle  in 

language  very  wrach  like  that  which  was  to  pass  from  publicist 

to  publicist  daring  the  succeeding  century t 

Natural  e^^iality  being  the  basis  bf  all  the  duties 
of  sociability,  we  start  from  this  very  principle  in 
order  to  expound  then.   Hence  this  sane  principle 
should  guide  us  also  in  the  exposition  of  the  recipro- 
cal duties  and  rights  of  nations.   Indeed,  as  men  are 
naturally  equal,  and  as  nations  are  composed  only  of 
men,  and  are  considered  as  being  nioral  persons  who 
enjoy  perfect  liberty,  it  follows  that  they  ought  to 
regard  one  another  as  natux^aily  equal.   fhe  strength 
or  weakness  of  any  one  of  them  does  not  sake  any  differ- 
ence in  this  res peel;  jast  as  a  dwarf  is  as  mioh  a  wan 
as  a  giant,  so  a  small  republiais  no  less  a  sovereign 
state  than  the  most  powerful  kingdomj  and  oonseiuantly 
all  the  rights  assaraed  by  the  gx'eat  kingdoms ,  such  as 
Prance  or  Spain,  belong  also  to  the  republics  of  Lucca 
and  of  San  Marino,  and  all  the  duties  which  these  repub- 
lics are  obliged  to  perform  are  no  less  obligatory  on 
the  kingdoms  of  Prance  and  of  Spa in. 7 5 

At  the  end  of  the  seventeenth  century  the  followers  of 

Pvifendorf  were  the  predominant  school  on  the  continent  of 

Kurope#   During  the  eighteenth  century  many  of  their 

doctrines  were  taken  ovor  by  other  schools  and  so  passed 

into  the  common  stock  of  speculation  on  the  law  of  nations. 


74  The  above  extracts  are  from  Pt.  II,  chap.  6,  sees. 
1,4,5,7,  pp.  J518  ff* 

7R  Burlamaqui,  Princlpes  du  droit  de  la  nature  et  cles 
gens,  etc.,  ea.  by  Police  T  new  edition  by  Dupin,  ^ol.  17, 
p.  434.   Pee  reniim^ns  de  I'^diteur,  Vol.  IV,  p.  x. 


1       *• 


«         J  .         ' 


'* 


r  1 


»  «.' 


.»  -^ 


I:. 


t  *  fc « 


';: 


;;•• 


I  ' 


t 


1  » 


^   . 


.   «r. 


1  4 


f 


t  \ 


»  ' 


«   -       » 


i  • 


J' 


4  t 


}'  ' 


i    \»:  , 


\      \ 


-114- 


Thi8  waa  the  oiuse  with  the  prlnolpla  of  etate  equality  and 
with  a  good  deal  of  the  theory  that  waa  aaeooiated  with  it.^^ 


IV 


THE  TENP£MCY  TOWARD  POSITIVISM 

The  poaltiviste  held  a  different  coneeption  c^  the  law 
of  nations  9  yiewing  it  as  prominently  a  law  of  huamn  insti- 
tution  derived  froci  custom^  treaties »  ^nd  the  conmon  under* 
standing  of  nations.   While  they  did  not  always  ignore  the 
law  of  nature  ^  they  usvially  appealed  to  it  in  the  guise  of 
reason t  or  as  modified  by  usage »  or  as  an  additional  sanation 
for  the  positiYO  law  of  nations.   There  was  relatively 
little  of  the  abstract  and  the  a  priore  in  their  treatises. 

The  positivist  tendency  was  foreshadowed  in  the  work 
of  Gentilis.   The  first  laanual  of  the  positive  la«  of 
nations  was  the  Juris  et  Judicii  Peciales»  sive  Juris  Inter 
OenteSi  etc.  of  Richard  Zouche,  profer>sor  of  law  at  Oxford 
and  Judge  of  the  High  Court  of  AdQiralty.*^"^  Zouche  recognized 


76  Whatever  nay  be  the  present  opinion  with  reference 
to  the  teachings  of  the  naturalists »  it  hardly  aeesis  wisot 
in  view  of  their  important  contributions  to  the  modern  law 
of  nations t  to  insist  on  relegating  then  to  that  "^linbo  of 
forgotten  authors'*  to  which  Mr.  Abdy  consigns  Pufendorf» 
Burlanaqui,  Rutherforth,  and  all  their  kind.   Abdy's  Kent^ 
p«  35. 

77  Zouche  lived  1590-1660.   His  manual  was  first 
published  at  Oxford  in  1650.   References  are  to  parts i 
sections  9  and  paragraphs ,  and  the  page  references  are  to 
J*  L«  Brierly's  translation  in  Vol.  II  of  the  edition 
published  in  the  Classics  of  International  Law.   Consult 
also  Ompteda,  Litteratur »  pp.  252*265;  Phillipsonp  in 
Macdonell  and  j^ansbn.  Great  Jurists ,  pp.  220-247;  S cello » 
in  Pilleti  Les  fonda tears »  pp.  269-330. 
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th«  8vipr#Rttoy  of  •onventionatl  law  ever  the  natujral«   His 
law  batw##n  nailooa  conprlBed  both  an  vmwrltten  law  founded 

<m  euatoii  and  a  written  law  ba^ed  \ipon   treaties  and  eonven* 

78 
tlons#   It  was  defined  as 

the  law  whieh  is  reaegnised  in  the  coanunity  ef  differ* 
ent  prinees  or  peoples  who  hold  sovereign  power  —  that 
is  to  say»  the  law  whioh  has  been  aeoepted  aaone  iMst 
nations  by  custoiss  in  harmony  with  reason »  and  that 
upen  whieh  single  natiens  agree  with  one  another ^  and 
which  is  observed  by  nations  at  peace  and  by  those  at 
war ,79 

ZouGha  aade  a  aysteaatio  iM^  of  preeedents  and  exaapleSi 
IncladiQg  many  that  were  BOdem»   He  did  not  undertake  a 
scientific  development  of  doctrine  or  indulge  in  abstract 
generalizations  which  oould  not  be  applied  to  actual  condi* 
tionst   So  great  was  his  aversion  to  dogaatic  finality 
that  he  oade  it  his  plan  to  analyse  precedents »  state  the 
issues  raised »  and  refrain  froia  adding  his  own  opinion  one 
way  or  the  other^^^ 

« 

There  was  no  place  in  a  manual  conceived  in  such  a 


spirit  for  an  elaboration  of  the  natural  equality  of  states. 
Zouche  did  rexaark  that  peace  was  of  two  kinds  --  the  pax 
aoralis  between  superiors  and  inferiors ,   as  between  the 
head  of  a  family  and  its  members ,  and  the  pax  civil is  be* 

81 

tween  equals ^  as  states.   He  also  borrowed  from  Grotios  the 


78  I»l,lf   p.    !• 

79  1,1,   p.    1   (Brierly*8  transl*), 

80  To  the  reader »  p.  vii. 

81  I|lj3,  p.   r..       See  also  II,2»6|  p«   65. 
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dictua  of  ThmeydidlM  thai  colonlBtft  are  not  sent  ovit  to  bo 

•laTOa  but  to  haTO  equal  rights ^^^  SXsewhere,  however »  he 

reaosnlsed  inequalities  of  dignity  and  preoedenoe^^'^as  well 

as  inequalities  of  soTereignty  or  status*   Zouehe  eonoeived 

of  soToreignty  as  "universal  and  suprese  power  of  deoidlng 

questions  oonoeming  the  eonranity  between  nations  both  in 

peace  and  in  wari*'64but  it  was  not  so  supreae  that  it  oould 

net  be  qualified  without  being  destroyed«^^  Thus  sovereign 

states  sight  be  iii  subjeetlon  by  right  of  ellentship  or 

dependeney  and  yet  reiialn  sovereign t 

Free  peoples  are  in  svtbjection  by  right  of  ellent- 
ship or  dependency  9  who  have  bound  thenselves  to  loyalty 
and  hoaage  for  the  sake  of  protect ion «  «  •  •  Clienta 
differ  from  vassals  in  this  respect »  that  vassals  are 
under  the  dominion  and  sovereignty  of  a  supreme  lord, 
whereas  princes  and  peoples  who  are  clients  of  others , 
are  not  under  their  sovereignty*   Thus  the  jurist 
Proculus  sayss   **We  regard  oar  clients  as  free»  although 
neither  in  authority ^  nor  dignity »  nor  in  any  of  their 
righta  are  they  oar  equals*** 66 

In  briefs  Zouehe  recognised  the  legal  naVare  of  do  facto 


In  sections  on  the  law  of  status  among 
those  at  peace  and  at  war^  although  he  limited  himself  to 
rvidiaentury  dlstlnatlonsi  he  at  laasi  sugfested  thai  th«  law 
of  •tatua  misht  oonstituta  an  important  part  of  the  law  of 


88  11,2,6,   p«  66. 

83  I»4,l,  pp.  12  ff.t  I,4,2,2|  p.  18;  I>6,3,  p.  29. 

84  X»l,2»  p.  2. 

85  I»4,4,  p.  25}  1,7  tZ,   p.  35. 

86  .1,8,6,   p.  43  (Brl0rly*8  transl*};  II»2»4,  p.  64. 


w 


'^  '\*:'t .) 


■  1 


.  1 


.  f 


<.  - 1- 


p*  «  ' 


*     » « 


'  ^ .  .  -  -  * 


o  J 


.    •  J 


i'^    .,' 


'  =1 


;  I        ' 


\    r 


•-J  » 


V,      4- 


')f-    ^  -r    ")       •-.;♦-.'.  ;, 


:     I 


♦  ^ 


*       « 


I  ' 


I.  vn-. 


T  m 


4         ' 


',       1 


'^  r 


t  r,  ,* 


■^  .   ''0  ^ 


.f  r-. 


•^      I 


V,' 


•  « 


'     4 


:3 


&  .. 


»       c> 


f  -^ 


I '    < 


>;:•; 


H  '    . 


a.    4 


«         » I' 


'^  *•=» 


••     f 


I 


^ , 


*  '. 


«    " 


<■*.      f. 


'1     /  «    V  ":•:' 


,'  "^ 


*  ^ 


,>  f 


J  ^ 


*       f  .      'v  . 


1      I 


4         • 


T        ? 


\ 


\ 


« 


« 


•     1    V 


'     i 


\        ^         » 


-il7- 


nationn.^'^  As  n  positlvisi  Zouch*  did  not  dilate  upon  that 
•quality  of  natural  right  whleh  proTallc  In  a  state  of  nature* 
Soarehlng  for  the  prlnolples  that  actually  determined  the 
eendutti  of  S6pajpiit«  simtM ,  this  dlselple  of  Clontilio  and 
Grotlus  dlseoverod  Inoqualitioo  of  losul  cai>aeity  whleh  he 
rotoenlsed  a«  hnvlns  the  foroe  of  Xkw. 

later  in  the  seventeenth  century  there  appeared  In 
tteraany  a  vlserous  protest  asalnst  the  sohool  of  natural 
law.   Ikachel^^and  Texter^'denounced  the  naturalist  doe- 

■ 

trlnes.^^  Their  law  of  nations  was  founded  upon  the  law  of 

nature  as  modified  by  oustoa  and  by  express  ooBpaste^^  Thus 

Raehely  in  the  oourse  of  his  refutation  of  tho  naturalists  ^ 

deslared  that  even  if 

one  free  nation  is  not  the  superior  of  another »  and  one 
ean  not  lay  oown  law  specially  so  called  for  another » 
yet  if  they  choose  to  bind  theaselYes  l^y  pasts  t  they 
are  reciprocally  bound  Just  as  if  by  true  Law}  so  that^ 
should  one  of  thea  break  faiths  it  by  that  very  fact 


67     II  »2,  pp.  61  ff^ 

Ad  fiachel  lited  1628-1691.   Ris  Pe  jure  naturae  et 
|wntiuB  was  published  in  1676 •   References  are  to  the 
edition  in  the  Classics  of  International  Law^  and  page 
references  are  to  J.  P.  Bate/s  translation  in  Yol*  11.   See 
HySy  t%   dr 0 it  int. >  Tole  I»  p.  259« 

69  Texter  lired  1637-1701*   Ris  Synopsis  Juris  gen- 
tiUB  was  published  in  1670*   References  are  to  ihe  edition 
In  the  Classics  of  International  Law»  and  page  references 
sire  to  J«  P.  Bate's  translation  in  Vol«  II. 

90  Rachel^  Vol.  Ip   pp.  Sa»  7a)  Textor»  Vol.  I^  pe  3a. 

91  See  Rachel  I  De  Jure  naturae »   sec.  20^  p.  11)  sec. 
55,  p.  20j  seoe  58,  p.  57)  PeTTure  gentiua^  sec.  4,  p.  168j 
sec.  5|  p.  159)  sec.  10,  p.  163)  sec.  16^  p.  170)  and  Textor, 
ohap.  ii|  pp.  8-lB. 
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mak^B  XtiB   oih^r  or  others  Itn  superior  so  fur  as  that 
they  can  ooKpel  It  to  keep  faith .^^ 

Rachel  accordingly  defined  the  law  of  nations  as 

.     .  .      .        ♦ 

a  law  dereloped  by  the  eonsent  or  asreeaentt  either 
expressly  or  taeltly  given »  ef  oAny  frea  nations,  where 
by  for  the  sake  of  utility  they  are  nutually  bound  to 
one  another .93 

This  law  of  nations  was  purely  arbitrary  and  might  be  quite 

94 
at  Tar lance  with  th»  law  of  nature.   Indeed  it  might  estab* 

Ilsh  as  legally  Jiast  things  which  would  bs  absolutely  con- 

deaned  in  the  foroA  of  conscience.   Keither  Bachcl  nw 

Tester  developed  the  principle  of  state  equality.   They 

apparently  regarded  separate  states  as  equal  so  far  as  the 

natural  law  was  concerned  i^^at  took  it  for  granted  that 

nature  1  equality  could  be  modified  by  the  posit  ire  law  of 

nations  fo^anded  on  consent  «^® 

Bynkershoek^  in  the  next  csntury  derived  the  law  of 

nations  from  reason  and  usage.   Notwithstanding  his  asser* 


^  Pe  Jure  gentlim,  sec.  90,  p.  208  (Bate*s  transit). 
93  Ibid.,  8.0.  16 »  p.  170  (Bato*6  trdnsl.). 

190. 


94  Ibid.  >  sec*  5#  P«  1^9;  sec.  56,  p. 


95  Rachel^  De  Jure  naturae #  sec.  135,  p.  94. 


96  Rachel,  De  Jura  gentium,  sees.  2-3,  p.  157.   Tex- 
tor  recognised  degrees  of  status  among  princes  or  peoples  in 
what  he  called  ''quasi -possess ion  of  soveraign  power."   See 
ohap.  14,  pp.  134*150 t  chap.  19,  pp.  159-166}  ahap.  20,  pp^ 
2ie-231. 

97  Bynkershoek  llTod  1673-1743.       His  De  foro  legatorun 
appeared  in  1702,  De  doninio  aaris   in  1721,  and  Quaes tloneo 
Juris  publici  in  l757. 
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tlon  that  riitio  ip»a  Juris  Oentium  e»t  anigiat  ^^  relied 
aalnly  upon  ouston  as  expressed  in  treaties  or  the  practioe 
of  nations,  and  thus  gave  an  inoreased  Inpetvis  to  the  posi- 
tlvist  tendency t   He  wrote  no  general  treatise  cm  the  law 
of  nations,  nor  did  he  develop  the  prinoiple  of  state 
eqviality,®^ 

The  leading  exponents  of  the  positlvist  tendency  in  the 
eighteenth  century  were  the  great  Oennan  jurists,  Koser^^^ 
and  Oeorg  Friedrich  ron  Martens .^^^Moser  say  be  regarded  as 


the  fovinder  of  the  nodem  positlvist  school.  He  dis 
all  intention  oT  writing  a  treatise  on  the  natvtral  or  philo- 
sophical law  of  nations,  confining  hlBself  to  the  exposition 
of  ein  wurckllohes  Europiiisohes  Volkerrecht  derived  from 

a^vMMMB   ^■^M^>««MV«iB«aiWiB^BB«Mi^i»   v^MM^ai^MM^lnBavHWMi^^HaBa^   «Mai^M-Wi^M«ai^i>^BMaa«aaais 

custoQ  and  treaties •^^^Moser  established  the  principle  of 
equality  upon  sovereignty  as  the  factor  which  detemines 
status.   He  said  nothing  of  natural  law,  the  state  of 


98  Quaes tlones,  1,2 ,  p.  10*   Read  what  he  says  in  Ad 
lectoram. 

99  There  is  sons  evidence  in  his  work  of  the  influence 
of  natviralist  theory,  as  where  he  speaks  of  war  as  a  contest 
between  independent  persons;   **Ait  def Initio,  eorun,  qui 
suae  potestatis  sunt,  sive  nempe  GentiuB,  sive  singuloruc 
hoalnuB,  ubi  nulla  est  Civitasv   iiden  quippe  Vano  utrique 
s%mt,  •  t  •  "   Qviaestiones ,  I  pi,  p»  2. 

100  Noser  lived  1701-1785 •   His  Versuch  des  neusten 
eur opals  chen  Ttflker^reehts  in  Priedens-und  FrJegs-Zeiten  was 
published  in  1777* 1780.   ReTerences  are  to  paris,  books, 
chapters,  and  sections. 

101  0.  F.  von  Martens  lived  1766-1881.   His  Precis  du 
droit  des  ^ens  was  pviblished  in  1788.   References  are  to 
Charles  TergA ^ s  Zd   edition. 

102  Torlaufflge  Abhandlung,  sec.  1. 
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nature,  or  natural  eqvaality.   That  lack  of  preolaion  with 
reforenoa  to  the  notion  of  aoverelgnty  whloh  had  oharacter- 
issod  the  treat  1808  of  Grotlus,  Zouohe,  Pofendorfy  and  loany 
others  nnons  the  earlier  writere  was  avoided  by  classifying 
states  into  those  that  were  sovereign  and  those  that  vere 
semi-sovereign. -'-^^he  benevolent  vagaeness  of  a  theory  of 
state  equality  based  upon  ooneeptions  of  international  person- 
ality ^  the  state  of  nature »  and  natural  right  was  oleared 
away  by  expressly  limiting  the  application  of  the  principle 
to  rally  sovereign  states j^^ 

A  Stat*  that  is  independent 9  that  is^  one  over 
which  no  other  state  or  ruler  has  any  authority ^  is 
called  sovereign.  .  .  • 

Independence  gives  equal  rights.   As  regards  the 
rights  resulting  froBn  independence  all  fully  sovereign 
states  are  equal  to  one  another;  on  the  other  hand  semi- 
sovereign  states  are  uneqvial  to  sovereignties 

Thus  the  principle  of  state  equality  was  stated  with  new 
precision  and  fran  a  new  point  of  view.   Koser  did  not 
regard  states  as  <Niual  because  they  were  international 
persons  in  a  state  of  nature  and  hence  endowed  with  the 


103  Xylfl.   Moser  was  apparently  the  first  to  make 
systematic  use  of  the  term  semi-sovereign.   See  his  Beytrage 
zu  dem  neuee  ten  europftischen  ^(SlcKerreont  in  gr idens  -Zeiten » 
Vol.  I,  Pa  508.   Cf .  Textor.  supra »  p.  34 <  note  96. 

104  1,1,2. 

105  "Ein  Staat  heisst  souverain,  welcher  unabh^ngig  ist, 
das  ist,  dome  kein  anderer  Staat  oder  Herr  in  weltlichen 
Sachen  etwas  su  befehlen  hat.**   1,1,1,1,  Vol.  I,  p.  S. 

''Die  Unabh^ngigkeit  gibt  glelche  Rechte.   In  Abslcht 
auf  die  aus  der  UnabhKngigkeit  herfliessende  Rechte  seind 
alle  ganz  souveraine  r»taaten  einander  gleichi  die  halb- 
souveraine  hingegen  ihnen  ungleich."*   1,1,2,2,  Vol.  I,  p.  36. 
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Sfuu  natux^I  rXghtft,       He  accrodited  Btates  with  an  equalJlty 

•f  Itgal  «Rpaeitj  when  th«y  enjoyed  the  sas*  status  aa4  not 

oihervlaei  and  h#  undertook  to  dlseoyer  how  rainy  klnd»  of 

les^^l  Atatits  aetxiAlly  exlstod  among  international  pereonoe 

lles^r  dsre loped  t  to  1»e  avirei  only  the  nost  rudimentary  dl.* 

sl^tactlons  with  referenee  to  Ptatua;  but  the  notion  of  aexnl-* 

•erereln^ty  waa  a  contribution  whioh  at  least  aviggeated  the 

inportance  of  the  law  of  peraone  in  international  Juris* 

prudence • 

Xartena*  poaltlvism  waa  not  quite  so  vmcompromisinge 

Re  recognised  a  natural  law  of  nations  which  consisted  of 

the  law  of  nature  modified  and  applied  to  states  regarded  as 

persona  living  in  a  state  of  nature e^^® According  to  the 

natural  law  states  like  indlvldaals  enjoyed  a  perfect 

•quality  of  natural  rights? 

Among  nations  as  ar.ong  individuals  there  is  a  per- 
feat  equality  of  natural  and  absolute  rights,  that  is, 
apart  from  diversity  of  territory »  of  population,  of 
atrength^  of  religion,  of  constitution,  of  the  antiquity 
of  the  established  government,  all  have  the  same  right 
to  undertake  whatever  la  oona latent  with  the  independ- 
ence of  others,  and  in  the  unrestricted  state  no  one 
has  a  right  to  coerce  others  into  any  positive  act 

in  its  favor el 07 


Martens  contended,  however,  that  the  natural  law  had  been 
found  insufficient  among  civilized  states,  with  the  result 
that  a  positive  law  of  nations  founded  upon  custom  and  con- 
vention had  modified  that  perfect  equality  of  rights  estab* 


106    Sees.   1  ffe,  Vole   I,  PPe.3l  ffe 

107  SeCe  125,  Vol.  I,  p.  337 •* 
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lished  by  the  Irw  of  iiaVare«'^^^Prom  this  point  his  position 
WAS  slnllsr  to  thst  of  Uossr  whom  ha  credited  with  having 
revived  the  study  of  the  positive  law  of  nations t^^^Mar tens* 
nanual  was  a  sususary  of  positive  law*   He  admitted  that  In 


actual  praetlee  weaker  states  were  frequently  unable  to  exer- 
else  that  liberty  whleh  the  natural  law  attributed  to  themt  ^ 
and  argued  for  the  recognition  of  at  least  a  few  differences 
of  status  among  international  persons. •^•'■^ 


V 


THE  ECLEGTICR  OR  OROTIAHS 

The  difference  between  the  posltlvlsts  and  the  eclectics 
was  not  always  sharply  drawn.   G.  P.  von  Martens ^  for 
Illustration »  combined  an  eclectic  theory  with  the  substance 
of  positivism.   In  general ^  the  eclectics  adopted  a  two* 
fold  division  Into  the  natural  or  necessary  law  of  nations ^ 
whleh  consisted  of  the  law  of  nature  applied  to  nations ^  and 
the  voluntary  or  positive  law  of  nations  founded  on  consent. 
This  In  substance  was  the  viewpoint  of  Leibnitz  In  the 


108  r>ec8.   6  ff.p  Vol.    If   pp.   45  ff. 

109  Sec.    13,  Vol.    I,   p.   68. 

110  Sec.    119,  Vol.    I,   p.    320. 

111  Sees.    18  ff.,  Vol.    I,   pp.   91  ff. 
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preface  to  hie  Codex  Jurle  Oenilum  Plplogmtlous . ^^^The  most 


adTOoaie  of  thle  point  of  Ylew  wae  Chriatian  yon 
Wolff >^^^diBtingul8hed  Geroan  Jurist  and  philoaopher.   Wolff 
nade  two  signif leant  contrlbutlone  to  the  theory  of  the  law 
of  national  firsts  he  pointed  out  that  the  law  of  nature 
could  not  he  applied  to  separate  ataitea  In  the  aaaie  way  that 
it  applied  to  natural  peraona^  but  must  be  adapted  to  the 
peculiar  character  of  ita  aubjecta;  aecondp  he  baaed  the 
voluntary  law  of  nationa  upon  the  exiatence  of  a  great 
eomsionwealth  or  civitaa  aaxiaa  of  which  all  clTilised  nationa 

114 

were  meabera.   From  the  point  of  view  of  the  natural  or 
neceaaary  law  of  nationa  atatea  were  to  be  regarded  aa  ao 
many  free  peraona  living  in  a  atate  of  nature;  from  the 
point  of  view  of  the  Jua  voluntariua  they  were  aembera  of 
the  clYltaa  maxima.   Wolff  baaed  the  equality  of  atatea  upon 


112  Leibnitz  lived  1646-1716*   Hia  C odex >  a  collec- 
tion of  treaties  and  atate  papera  preceded  by  a  brief  preface 
in  which  Lelbnlta  atated  hia  views  on  the  law  of  nationa, 
waa  publlahed  In  1693 «   His  Mantissa  codicia  Juris  gentium 
dlj[>lopatioi,  a  aupplement  to  the  Codex t  appeared  in  1706. 
See  >tacdonellp  in  Macdonell  and  Hanson,  ftreat  Jurists,  pp. 
283-304. 

113  Wolff  lived  1679-1764.  Hia  Jus  naturae  wa?  pab- 
liahed  1740-48,  and  hia  Jus  gentium  in  174 9"^  The  Inetitu- 
tiones ,  an  abridgment  of  the  latter  work,  appeared  in  1750. 
See  Olive,  in  Plllet,  Les  f ondateurs ,  pp.  447-479;  Twlsa, 
Law  of  Nations,  passims  West lake.  Collected  Papers t  pp.  70- 
'TWl  WHeaton^  HJbsiory,  pp.  176-182. 

114  Jus  Q^ntivm,  praefatio;  Inatitutiones ,  sees.  1088, 
1090.   Wolff  distinguished  the  conventional  and  the  custom- 
ary from  the  voluntary  law  of  nations.    Inst ita tiones, 
8ecs«  1091-1092.   See  Deapagnet,  Droit  int.  pub.,  sec.''  32, 
p*  33. 
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ths  natural  or  neoeanary  law  of  nations*   His  esiplanation 
of  the  principle  was  practically  Identical  with  that  of  the 
naturallstat 

All  nations  are  equal  by  nature*   They  are  regarded 
as  free  Individual  persons  living  In  a  state  of  nature. 
Wherefore t  since  all  men  are  naturally  equal ,  all 
nations  are  also  natvirally  equal. 

Whereas  all  nations  are  equal  by  nature t  and  nen 
are  equal  In  a  moral  sense  whose  rights  and  obligations 
are  the  same»  so  by  nature  all  nations  have  the  same 
rights  and  obligations  .US 

No  more  lucid  statement  of  the  naturalist's  explanation  of 

state  equality  need  by  desired  than  that  which  Is  to  be 

found  In  the  work  of  Wolff.   So  far  as  this  principle  was 

concerned  there  was  no  real  difference  between  the  theories 

of  the  naturalists  and  of  the  eclectics.   Wolff  drew  a 

eomplete  parallel  between  man  and  the  state^  each  In  a  state 

of  naturet  and  concluded  that  the  same  principles  In  regard 

« 

to  equality  applied  In  each  case.^^* 


.    115  J\XH   Gentium,  pro  leg. »  sees.  16-17.   '•C*Atalt 
r^p^ter  l*enselgnement  des  Juris consultes  du  temps  dee 
Antonlnst  Omnes  homines  natvira  ^quales  sunt."   Hya*  Pro  It 
Int.  t  Vol.  II#  p«  235.   An  eqvially  lucid  statement  Is  to  be 
found  In  ^olff*s  InstltutioneSt  sec.  1089:   "Vl  Juris  Oentlum 
nocessarll  gentium  omnium  eadem  es.t  obligation  eadem  sunt 
Jura  ao  Ideo  omnes  natura  aequalest  nulll  praerogatlva  allqua 
nee  praecedentla  competlt.   Kulll  Jus  est  In  actlones  alts- 
rlus  sln^alaram  est  llbertas  cujus  usus  non  Impedlendus  a 
gente  alia.   Nvilla  gens  alteram  laedere,  seu  Jus  perfectum 
Ipslus  violare  debet  seu  Injurlam  facere  k   adversus  Injurlam 
intentatum  Jus  defendendl  adversus  factam  Jus  punlendl  com- 
petit  unlculque.   Kt  praeterea  alngvills  quoque  gentlbus  oom- 
petlt  Jus  alias  ad  cartas  praestatlones  slbl  obllgandl,  & 
per  consequens  Jus  perfectum  acqulrendl  auferrl  nesclum  ac 
denlque  Jus  belli." 


116  Cf.  Instltutlones  I  Pt.  I,  chap.  3,  and  Pt.  IV, 
chap.  1,  sec.  1089. 
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Wolff's  theories  were  given  wider  evirrency  through  the 

il7 
work  of  hie  brilliant  admirer ^  Kaerlch  de  Vattel.   Like  his 

great  aasteri  Tattel  treated  the  natural  law  of  nations  as  a 
separate  selence  eons Is ting  of  a  just  and  rational  applica- 
tion of  the  law  of  nature  to  Independent  states.   This  con- 

■ 

stltuted  the  neeessary  and  lanutable  law  of  nations •^^^  On 
other  points  I  however #  Vattel's  theory  represented  a  retro- 
grade movement  In  the  history  of  the  science.   fie  rejected 
Wolff's  eoneeptlon  of  the  clvltas  max Ima »  and  founded  the 
volvintary  law  of  nations  upon  the  presumed  consent  of  nations 
living  In  the  familiar  state  of  natural  liberty. ^-^^  His  con- 
ception of  the  state  was  In  many  respects  analogous  to  that 
metaphysical  notion  of  state-being  which  had  dominated  the 

120 

thought  of  the  naturalists.   Qrotlvis*  distinction  between 


the  law  of  nature  and  the  law  of  nations  was  criticised  by 
Tattelt  who  referred  to  Hobbes  as  the  first  to  give  a  di- 
stinct though  Imperfect  Idea  of  true  International  law. 


117  Vattel  lived  1714-1767.   His  Le  droit  des  gens. 
ou  pr In Pipes  de  la  lol  nature lie »  appllquSs  a^  Ta  conduits  * 
aux  affaires  des  nations.  *  des  eouveralns  was  published  in 
l768T^  References  are  io^the  edition  In  the  Classics  of 
International  Law^  and  page  references  are  to  C.  0.  Penwick^s 
translation  in  Tol.  III.   r>ee  Mallarm^t  ii^  Pillet,  Les 

f ondateurs  #  pp.  481-601 s  Phillipsont  in  Hacaonell  and  Mansonp 
great  Jvirlsts,  pp.  47*7-504. 

118  Prefacej  Introd.>  sees.  6-9,  p.  4. 

1X9     Prefacej  Introd.,  sec.  21,  p.  7.   The  conven- 
tional law  was  based  upon  expreas  consent  and  the  customary 
law  upon  tacit  consent.   Introd. »  sees.  9A^2bp   p.  8. 

1S?0  Introd.  9  sees.  1-2,  p.  3. 
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It  WRB  thil  glory  of  Wolff,  In  his  opinion,  to  have  first 
indioated  the  real  relation  between  the  natural  law  of  sen 
and  of  nations  »^^ battel  regarded  svovereign  states  as  so 

12S 

BMiny  free  persons  living  together  in  a  state  of  nature, 
and  he  asaerted  their  perfeot  equality  in  the  clearest  and 
most  precise  of  language; 

rvince  nen  are  hy  nature  equal,  and  their  Individu- 
al rights  and  obligations  the  sane,  as  coining  equally 
froiQ  nature,  Kations,  which  are  composed  of  men  and 
Biay  be  regarded  as  so  many  free  persons  living  together 
in  a  state  of  naVore,  are  by  nature  equal  and  hold  from 
na Vore  the  same  obligations  and  the  same  rights « 
Strength  or  weakness,  in  this  case,  counts  for  nothing* 
A  dwarf  is  as  much  a  man  as  a  giant  Is;  a  small  Republic 
is  no  less  a  sovereign  State  than  the  most  powerful 
Kingdom • 

.  From  this  equality  it  necessarily  follows  that  what 
is  lawfvil  or  unlawfvil  for  one  Nation  is  equally  lawrul 
or  unlawful  for  every  other  Nation. 

A  Nation  is  therefore  free  to  act  as  it  pleases, 
so  far  as  its  acts  do  not  affect  the  perfect  rights  of 
another  Nation,  and  so  far  as  the  Nation  is  under  merely 
internal  obligations  without  any  perfect  external  obli* 
gation«   If  it  abase  its  liberty  it  acts  wrongfvilly; 
but  other  Nations  ean  not  complain,  since  they  have  no 
right  to  dictate  to  it. 

Since  Nations  are  free,  independent,  and  equal, 
and  since  each  has  the  right  to  decide  in  its  conscience 
what  it  most  do  to  Tulfll  its  duties,  the  effect  of  this 
is  to  produce,  before  the  world  at  least,  a  perfect 
equality  of  rights  among  Nations  in  the  conduct  of  their 
affairs  and  'in  the  pursuit  of  their  policies.   The 
intrinsie  justice  of  their  conduct  is  another  matter. 
which  it  is  not  for  others  to  pass  upon  finally;  soTwhat 
one  may  do  another  may  do,  and  they  must  be  regarded  in 
the  society  of  mankind  as  having  equal  rights. ^23 


IP.l  Preface. 


122  Introd.,  j^ecs.  4  ff.,  pp.  3  ff. 


123     Introd.,  sees.    18-21,   p.  7   (Penwick^s   transl.). 
See  Pradier-Podi^r4 >  Droit   int.   pub . ,  sec.   167,  Vol.   I,   p.   286 
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with  the  above  quotation  fro^  Vattelt  probably  nore 
widely  quoted  than  any  other  statement  of  the  principle »  an 
aeeount  of  the  origin  of  state  equality  and  of  Its  early 
development  by  the  publicists  aa^f  be  appropriately  concluded. 
The  equality  of  states  was  the  Ic^glcal  consequence  of  Pufen- 
dorf^s  application  to  Intezmatlorjal  relations  of  the  politi- 
cal and  legal  philosophy  of  Thomas  Hobbes.   It  was  a 
creation  of  those  publicists  who  were  dominated  by  the  theo- 
ries of  the  natvirallst  school.   It  was  not  developed  by  the 
early  posltlvlsts*   It  was  not  until  the  principle  had 
become  well  established t  for  all  at  least  who  accepted  the 
naturalist  theories »  that  the  Idea  of  sovereignty  was  offered 
as  an  analytical  explanation.   Rven  then  the  principle 
could  hardly  be  explained  apart  from  naturalist  philosophy. 
Mo8er»  to  be  sure»  rejected  the  whole  paraphernalia  of 
QAturallsm;  but  Martens  recurred  to  naturalist  conceptions 
as  his  startlng-polnt  In  expounding  a  positlvlst  system* 
So  far  as  equality  was  coneemed  there  was  no  essential 
difference  between  the  theory  of  the  eclectics »  represented 
by  Wolff  or  Tattel^  snd  the  view  of  the  naturalists.   Thus 
the  eqviallty  of  states  came  down  to  the  nineteenth  century 
grounded  upon  the  natural  law^  the  state  of  nature^  natural 
equality  and  the  analogy. 
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CHAFTim   IV,        THE  PRINCIPLE  OF  STATE  EQUALITY  IN   PUBLIC  1ST IC 

« 

WRITIRQS  OF  TH8  NINKTEBNIH  CXMTURY 


TBI?  COM¥OM  nTAfKlfKHT  OF  THR  PRINCIPLK 

A  BAjority  of  the  pvibliclsts  writing  In  the  last  oen- 
Vary  hiiye  Accepted  the  eq'amllty  of  statee  as  an  essential 
principle  Of  %h%   law  of  nations ^''^  Tho  aonnon  statonent  has 
not  bs<in  groat ly  InprovoA  slneo  tho  days  of  Burlamaqui^ 


Moseri  and  Vattele  In  truth »  thoro  has  boon  a  vory 

tondoncy  to  ropoat  haoknoyod  oxposltlonSt  whloh  ha vo  passed, 

as  Robbes  trould  say,  '*llko  Sloping  from  mouth  to  mouth »" 

Tho  result  has  boon  an  unfortunate  ambiguity  In  both  thought 

and  expression  with  reforonco  to  tho  whole  subject #   Cairo *s 

Ptctlonnalre  containa  a  statement t  made  up  of  extracts  from 

various  writers »  which  is  perhaps  as  good  a  specimen  of  the 

common  nineteenth  century  exposition  as  can  be  fovind^ 

Kquality  is  one  of  the  natural  and  prim it lye  rights 
of  nations  a   It  is  the  right  by  virtue  of  which  every 
sovereign  State  may  demand  that  another  State  shall  not 
assume  nore  extensive  rights,  in  their  m'jtual  relations, 
than  it  enjoys  itself,  and  shall  not  free  itself  from 
any  of  the  obligations  imposed  upon  all. 


1     See  Nys,  Etudes ,  Vol.    II,  ppe  9-14e 
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The  equality  of  sovereign  statee  is  a  generally 
recognised  principle  of  public  law.   It  has  a  twofold 
consequence  in  that  it  attributes  to  all  States  the 
sane  rights  and  iaposes  upon  them  reciprocally  the 
same  duties. 

Natural  relations  ( rapports )  among  States  being 
STeryirhere  the  ease  and  therefore  essential t  this 
equality  cannot  be  affected  by  the  casual  qualities  or 
attributes  of  a  8tate»  such  as  antiquity #  population^ 
extent  of  territory »  military  power t  fors  of  the  consti- 
tution^  title  of  its  soTereign»  state  of  civilisationi 
respect  which  it  enjoys,  etc*   No  one  of  these  consider- 
ations ean  justify  the  least  difference  or  the  slightest 
distinction  between  nations  considered  as  aoral  persons^ 
frott  this  point  of  view  all  participate  alike  in  inter- 
national law. 

Whatever  is  lawful  or  unjust  for  one  State  is 
equally  so  for  all  others.    Quite  apart  from  diver- 
sity of  territory^  form  of  government »  or  other  char- 
acteristic differences  I  all  States  have  the  same  right 
to  undertake  whatever  is  consistent  with  the  independence 
of  others {  and,  strictly  speaking,  no  State  has  the 
right  to  extort  from  another  any  positive  act  in  its 
favor*   In  brief,  by  the  equality  of  nations  it  is  to 
be  understood  that  the  rights  of  each  ought  to  be 
respected  the  same  as  those  of  every  other,  without 
distinction  between  nations  which  are  powerful  and 
those  which  occupy  only  a  secondary  place  in  the  list 
of  nations.   The  weaker  State  has  the  same  right  as 
the  stronger  State. 

The  right  of  equality  of  States  is  the  necessary 
consequence  of  their  sovereignty  and  of  their  indepen- 
dence #   All  States  enjoy  an  independent  personality; 
each  may  assert  all  rights  which  are  derived  from  that 
personality;  consequently  their  ri^ts  are  eqvial.^ 


2     Vol.  I,  p.  2B6.   The  rest  of  the  passage  is  con- 
eerned  chiefly  with  rank  and  ceremonial.   Good  discussions 
along  traditional  lines  are  to  be  found  in  Calvo,  Droit  int. t 
sees.  21  ff.,  Vol*  I,  pp.  356  ff.;  Carnazsa  Amari,^Trattato 
»ul  diritto  internasionale  pubblico  di  pace,  pp.  276  ff.; 
Chretien »  Proit  int.  pubTT  sees.  160  ff.,  pp.  102   ff.j  Piore, 
Trattato  di  diriito  internazionale  pubblico,  sees.  420  ff * , ' 
Vol#  I,  pp.  iJ89  ff.;  Huber,  Die  ffleichheit  der  Staaten; 
Kebedgy,  in  Z.S^R.  (1900)  Neue  Polge,  Vol.  5ClX,  pp.  84-103; 
Pradier-Fod6r<, Droit  int.  pub . ,  sees.  442  ff..  Vol.  II,  pp. 
1  ff.   See  also  references  cited  in  the  following  notes. 
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II 


THE  JURIDICAL  SI6NIFICAHCS  OF  STATE  EQUALITY 


WhAi  1ft  the  jurioieal  slKnlf  loance  of  this  equali^ty  of 


rlghift^   Za  equality  an  attribute  of  the  state,  a  right  of 
the  state  I  or  a  pr.lnclple  of  the  law  of  nations?   The  p\tbll 
cists  hare  not  agreed  on  an  answer  to  this  question.   There 
are  a  few  writers  who  treat  equality  as  what  Pradier-Pod^r^ 
ealls  une  taanldre  d^^trot  i.e*t  ^  fundamental  quality  or 
attribute  of  the  state  as  an  international  person.   Vattel 
regarded  states  as  equal  by  nature  because  they  were  com- 
posed of  Ben  who  were  equal  by  nature t  and  consequently 
could  be  considered  as  so  nany  free  persons  living  in  a 
state  ot   nature.^  A  modern  version  of  Tattel's  idea  appearn 
in  several  of  the  leading  authorities  of  the  nineteenth  cen- 
tury*  F.  de  Martens  Includes  equality  ainong  les  qualit^s 
internatlonaifc  of  states »  which  he  defines  as  follows: 

By  the  international  qvialitles  of  states  we  mean 
the  inherent  qualities  without  which  they  could  not 
figure  in  the  domain  of  Internationa^  relations  and  on 
which  their  nutvial  rights  are  basedt"^ 

Substantially  the  same  opinion  is  held  by  Pomeroy,  who  says: 


3  Pradier-Fod^r^,  Proit  int.  pub ♦ ,  sees.  443-4469  Vol. 
TI,  pp.  5-8j  Strelt,  in  R.D.I.Tjf.  TVSOO)  ?fi   srfr.,  Vol.  II, 
p#  13. 


ed.). 


4  Introd. ,  sec«  18* 

5  Proit  int.  I  Vol.  I,  pp.  377,  387  (transl.  from  French 
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It  a0«Mi  possible  to  refor  all  primary  Inter- 
national rights  to  two  sources  I  existing  in  the  essen- 
tial charaoteristies  or  elenents  of  a  state*  These 
characteristics  or  elements  are  (lst}|  the  fact  that 
each  state  is  independent  and  soTereigni  a  corporate 
legal  person »  a  free  moral  agent;  and  (2d},  the  fact 
that  slII  states  are  equal  .C 

As  recent  a  writer  as  Oppenheim  saysi 


The  equality  before  International  Law  of  all  member 
States  of  the  Family  of  Rations  is  an  invariable  quality 
derlred  from  their  Internatiional  Personality*    What- 
ever ineqxiality  may  exist  between  States  as  regards 
their  sise,  population,  power,  degree  of  civilisation, 
wealth,  and  other  qualities,  thev  are  nevertheless 
equals  as  International  Persons *7 

The  description  of  equality  as  an  essential  characteristic 
or  invariable  quality  of  the  state  is  due  to  the  Influence 
of  naturalist  theories.   It  is  the  consequence  of  conceiving 
of  the  state  as  a  collective  person,  having  attributes 
analogous  to  the  attributes  of  the  natural  persons  of  which 
it  is  composed* 

The  naturalist  theory  of  the  law  of  nations  also  placed 
a  great  deal  of  emphasis  upon  the  idea  of  natural  rights. 
So  many  of  the  modern  publicists  regard  equality  as  a  natur- 
al right,  or,  what  amounts  to  the  same  thing,  as  an  absolute 
primordial,  or  fundamental  right.   Pradier-Pod^rd* objects 


6  Lectures ,  p.  82.   See  also  Woolsey,  Int.  Law,  p, 
35.  

7  Int.  Law,  Vol.  I,  p,  161.   See  also  Carnazza  Amarl, 
Trattato  sul  'SIritto  Internazlonale  pubbllco  dl  pace,  p. 
576 J  Twlss,  Law  of  Nations,  pp.  11,  14,  145;  WHeaton,  Ele- 
ments, pp.  58,  lis. 
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to  th#  definition  of  equality  as  une  manl^re  dVStre,  and 
conoludes  that  it  la  a  true  right .8  Ponflla  llkewlae  Insists 
that  •'this  juridical  equality  Is  a  true  right  for  states."® 
The  difference  between  this  view  and  the  one  which  regards 
equality  as  an  attribute  or  characteristic  Is  not  of  great 
significance*   By  natural  or  primordial  rights  the  publi- 
cists nean  essential  Interests.   When  an  Interest  becomes 
so  essential  that  the  state  cannot  endure  unless  It  Is 
safeguarded.  It  Is  of  little  moment  whether  It  be  called  an 
attxlbute  or  a  fundamental  right. 

The  tendency  aaong  modern  publicists  Is  to  avoid  all 
difficulty  by  describing  equality  as  an  essential  principle 
of  the  law  of  nations*   Many  writers  who  retain  a  natural- 

■ 

1st  terminology  and  classification  really  treat  equality  as 
a  principle,  rather  than  a  natural  right  or  an  essential 
attribute.   It  Is  presented  as  a  principle  by  the  ablest  of 
modem  publicists,  Including  Blunts chll,  Philllmorey  Rlvler, 


8  Droit  Int*  pvib . ,  sees.  184,  442,  Vol.  I,  p.  307, 
Vol.  II,  p.  5. 

®  Pfolt  Int.  pub.  I  sec.  241,  p.  272.   See  also  Calvo, 
Dletlonnalre,  Vol*  I,  p.  286;  Despagnet,  Droit  int.  pub . , 
sec.  165,  p.  217  J  Field,  Int.  Code,  sec.  12,  p.  6;  Plore, 
Trattato  di  dlrltto  Internazlonale  pubbllco,  sec.  361,  Vol. 
I,  p.  245;  liershey.  Essentials ,  p.  155;  Klviber,  Droit  oes 

fens,  sec.  89,  p.  132;  Kys ,  Droit  int..  Vol.  II,  p.  235; 
16dell^vre,  Droit  Int.  pub . ,  sec.  267,  Vol#  I,  p.  ^44. 
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amt  others .^^ 


III 


THK  IPiIANINa  OF  STATE  EQUALITY 

Whatarer  slsnlflcance  publicists  aay  attribute  to 
equality  In  the  law  of  nations  p   It  Is  of  supreme  Importance 
that  there  be  a  common  understanding  with  reference  to  Its 
precise  meaning,  as  well  as  adequate  means  of  expressing 
that  meaning  so  that  It  can  be  understood •   Unfortunately, 
there  Is  an  extraordinary  oonfoslon  of  thought  and  of  state- 
ment on  this  point  In  the  books.   It  was  suggested  at  the 
beginning  of  the  first  chapter  that  equality .among  persons 
subject  to  law  may  mean  either  an  equality  of  protection  In 
the  enjoyment  of  rights  or  an  equality  of  capacity  for 
rights t   In  systems  of  municipal  law  the  former  principle 
Is  usually  described  as  "* equality  before  the  law/  or  as 
"^ equal  protection  of  the  law,"  while  the  latter  principle  Is 
called  simply  an  equality  of  rights  or  of  capacity t   There 


10  Blunts chll,  V&lkerrecht,  sec«  Bl,  p,  9r^f   Calvo, 
Droit  Int.  t  sec.  210,  Vol.  I,  ji.  356 j  Carnasza  Amarl, 
Trattato  sul  dlrltto  Internazlonale  pubbllco  dl  pace,  p. 
276;  Cobbet^^  Cases,  Vol*  I|  p.  50;  Chretien,  Prolt  Int. 
pubt ,  sees.  163,  176,  pp.  165,  177}  Halleck,  Int.  Law,  p. 
tPT?  Hefftar,  V61kerrecht,  sec.  26,  p.  47 j  Holtzendorf , 
V<5  Ik  err  e  chta ,  sac.  3,  Vol.  II,  p.  llj  Ruber,  Jle  Qlelch- 
he  It  dor  S  t  aa  ten ;  Kebedgy,  in  Z.r*.R.  (1900)  Neue  Polge, 
Vol.  XiX,  pp.  84-103 J  Kent,  Commentaries ,  Vol.  I,  p.  21; 
Neumann,  Droit  des  gens,  sec.  8,  p.  4^6;  Mye,  Jtudes,  Vol. 
II,  p.  9 i  Ph  11 1  Imor e ,  C ommen t ar lea  ,  Vol.  I,  216;  Rlvler, 
Droit  des . gens ,  Vol.  I,  p.  124}  talker.  Manual,  p.  11. 
Several  of  the  writers  cited  In  note  9  above  xeally  treat 
equality  aa  a  principle. 
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seems  to  be  no  adequate  teralnology  in  the  lav  of  nations 
whereby  these  two  principles  may  be  defined  and  distinguished* 
"Kquallty  before  the  law"  Is  a  oonvenlent  description  of  the 
principle  of   equal  protection,  and  Is  coamended  by  Its  use 
in  this  sense  In  various  systems  of  municipal  law.H  Unhap- 
pily, m  the  law  of  nations  publicists  and  statesmen  have 
used  •'equality  before  the  law"  and  "equality  of  rights"  as 
though  they  meant  the  same  thing. ^^  Both  the  principles  and 
the  means  of  stating  them  have  been  hopelessly  confused. 

There  are  some  statements  of  the  rale  of  equality  which, 
if  taken  literally,  imply  nothing  more  than  the  basic  prin- 
ciple of  equal  protection  in  the  enjoyment  of  rights.   Kent, 


11  See  the  guaranties  of  equality  in  the  following 
constitutions}  Argentine,  Art.  16 j  Austria,  Fundamental 
Law  Concerning  the  General  Rights  of  Citisens,  Art.  2;  Bel* 
glum,  Art.  6}  Brazil,  Art.  7a j  Bulgaria,  Art.  57}  Chile, 
Art.  10}  China,  Art.  4;  Costa  Rica,  Art.  25}  Cuba,  Art.  11; 
Eauador,  Art.  30}  Greece,  Art.  3}  Oviatemala,  Art.  16}  Haiti i 
Art.  13}  Honduras,  Arts.  2^5,  57}  Italy,  Art.  24}  Luxembourg, 
Art.  11}  Montenegro,  Art.  196}  Netherlands,  Art.  4}  Nicaragua, 
Art.  19}  ?anaxta.  Art.  16}  Paraguay,  Art.  26;  Persia,  Suppl. 
Fundamental  Tiaws  of  1907,  Art.  8}  Peru,  Art.  32;  Portugal, 
Art.  3,  sec.  S}  Houaanla,  Art.  10}  Salvador,  Arts.  8t  9.Zt 
Servia,  Art. 7;  Switzerland,  Art.  4}  Turkey,  Art.  17}  Uruguay, 
Art.  13!?}  Venezuela,  Art.  23,  sec.  5,  par.  15.   For  the 
dates  of  cons titvit ions  cited,  and  method  of  citation,  see 
Infra  >  p.  836,  note  5* 

• 

15J     Gee  Fiarbosa,  Pevix.   Confer.,  Vol.    TI,   p.    153,   transl. 
in  The  Independent   (1^08) ,  VoTTTJlv,   p.   79}  Bourgeois,  Con- 
fer.   Int. ,   Pt.    tV ,   p.   76.   and  Peux  Confer. ,  Vol.    II,   pp.   88, 
349;  Brown,    in   /x.J.T.L.    (l915) ,  Vol.    IX,   pp.    326-529}   Carva- 
Jal,  Deux.   Confer, ,  Vol.    II,   p.    147}   Creasy,   Int.   Law,   pp. 
114-116}   Figgis,  fferaon  to  Orotius,    pp.    190,   216,   2?.0,   242} 


,  TJk,   pp.  3ii6-5i;»;  tarva- 

l   Creasy,  Int.  Law,  pp. 

pp.  190,  216,  "SjTO,  242| 

icks,  in  A.J.I.L.  (19C8), 

i.?.  R.  (1900),  Neu.  Polge, 


Vol.*  i,  p.  ; 

3T,  163  J  d© 
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for  example 9  appears  to  enphasize  equal  consideration  for 

rights  rather  than  equality  of  rights? 

Nations  are  equal  in  respect  to  each  other i  and 

entitled  to  claim  equal  consideration  for  their  rights , 

whatever  may  be  their  relative  dimensions  or  strength, 
or  however  greatly  they  aay  differ  in  government ,  relig* 

ion»  or  manners.   This  perfect  equality ,  and  entire 

independence  of  all  distinct  states,  is  a  fundamental 
principle  of  public  law ^ 13 

This,  however,  is  not  what  the  publicists  mean*   When  they 

refer  to  the  equality  of  states  they  imply  something  quite 

different  fro?n  equality  of  protection.   The  point  has  been 

stated  clearly  by  Lorimer,  who  aaya? 

If  all  that  was  meant  were  that  all  States  are 
equally  entitled  to  assert  such  rights  as  they  have, 
and  that  they  have  thus  an  equal  interest  in  the  vindi- 
cation of  law,  the  assertion  would  be  true  of  States, 
as  of  citizens  and  individuals.   Small  States  might  be 
more  dependent  on  positive  law  than  great  States,  but 
the  same  may  be  said  of  sx!iall  men  as  compared  with 
great  men.   This,  however,  is  not  the  meaning  of  the 
doctrine  at  all.   If  we  look  into  the  authorities  we 
shall  find  that  what  is  meant,  thovigh  of  course  by  no 
means  consistently  maintained,  is  really  what  is  said  -* 
vis.,  that  the  rights  of  States  are  equal  in  themselves, 
and  not  merely  ihe  rlfiht  of  asserting  their  rights.  1* 

The  principle  of  equality  is  explained  by  a  majority  of 

■ 

the  publicists  as  meaning  thit  states  have  eqvial  rights  and 

obligations.   Thus,  according  to  Calvo,  equality 

has  a  twofold  conseqvience ,  in  that  it  attributes  to  all 
states  the  same  rights  and  imposes  upon  them  reclpro* 
cally  the  same  dvtties.-*^^ 


13  Commentaries  ,  Vol.  I,  p«  ?.1« 

W  Institutes,  Vol*  I,  p.  171. 

15  Droit  int.,  sec.  210,  Vol.  I,  p.  356, 
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Tuylor  (iofine&  equality  as  meaning  that  **the  legal  rights  of 
the  greatest  and  snallest  states  are  iclentieal^'^^^while  Her* 
shey  insists  that  all  independent  states  haye  **the  same 
legal  rights  and  obligations •••   According  to  Cobbett, 
equality 


really  means  that  all  States i  whether  great  or  snails 
have  equal  rights  and  duties  in  matters  of  international 
law .  18 

Of  course  the  irablicists  do  not  really  mean  that  states  hare 
identical  legal  rights  and  obligations^  for  that  is  manifest- 
ly inconceiTable.   What  they  really  mean^  although  by  no 
means  what  they  consistently  say^  is  that  states  hare  equal 
natural  rights  or  interests ,  and  that  in  the  protection  of 
these  interests  the  law  of  nations  recognises  an  equality  of 


*y  for  legal  rights  among  its  subjects*   The  arnbigu*- 
ity  results  from  attempting  to  explain  naturalist  conceptions 
in  terms  of  modem  legal  science »  without  a  very  clear  under- 
standing of  modemlegal  science*   It  would  probably  have 
been  corrected  long  since  were  it  not  for  the  chronic  tenden- 
cy of  publicists  to  repeat  \incritically  their  predecessors' 
definitions* 


16  Int.  P-vtb*  r^w,  sec*  69,  p*  98. 

m^^t^m^m  «M^»>wa»      «HmaB«M>  ' 

l'^  Kssentials,  p*  155* 

18     CaBes,  Vol.    I,   p.    50.       See  also  Felice's  B\irla- 
maquiy  Princines ,  Vol.    IV,  p*  434  j  Field,   Int*   Code »  sec. 
16,  p*    10;  rtaileck,   Int*   Law,   p*   97;  Klviber,  Pro  it  des  gens  > 
sac*   89,   p*    132;  Lawrence,   tnt.   Law,  sec*    112,  p.   268 j  P*   de 
Martens,  Droit   int.,  Vol*    I,   p*   380;  Moore,  Digest,  Vol*    I, 
p*   62;  Olneyy   lTnC.J.I*L.    (1907),  Vol.    I,   p*  449;  Root,    in 
A.J*I*L.    (1916),  Vol*  X,   p.   213;  Wheaton,  History,   p*   636; 
Wcolsey,    Int*    Law,   pp.    36,    59. 
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fh#  meaning  of  •quality  as  a  legal  prin0iple  la  ez- 

plaintd  by  a  few  of  the  modern  irrltejre  In  a  way  that 

approaches  scientific  precision*   Some  define  it  in  teros 

^that  suggest. equality  of  rights i  and  then  prooeed  to  explain 

it  as  equality  of  legal  capacity*   Thus  iieffter  refers  to 

equality  of  rights  (Qleichheit  dee  Rechtes ) i  but  says  that 

equality 

Bieans  nothing  more  nor  less  than  that  each  state  nay 
exercise  equally  with  others  all  rights  that  are  based 
upon  its  existence  as  a  state  in  the  international 
society* 1® 

Others  avoid  even  this  mch  of  ambiguity  i  explaining  the 

principle f  with  considerable  lucidity  of  statemMit»  as  a 

matter  of  legal  capacity*   According  to  Pradier-Foder6t  the 

equality  of  states  should  be  understood  eoi  meaning 

that  they  all  have  potentially  ( virtuellement )  the  same 
rights,  that  they  have  an  equal  power  (pouvoir)  of 
realising  then»  and  that  they  ought  to  be  able  to  exer- 
cise them  with  the  same  inviolability*^^ 

The  eleareat  and  in  all  jraspects  the  most  satisfactory  dis- 
cussion of  the  meaning  of  equality  in  the  law  of  nations  is 
to  be  found  in  the  treatises  of  Camassa  Ama^i  and  Piore* 


19  Vdlkerrecht,  sees*  a6-27,  pp.-  47-48*   '•Mit  dem 
VdlkerrechVIIehen  Segrif fe.  eines  vollkommen  souveranen 
Staates  sind  an  and  fur  sieh  Reohtsungleichheiten  unter  mehr- 
•ren  derselben  unvereinbar*   Auah  der  kleinste  Staat  in  Bin- 
sioht  auf  politische  Bedeatung  hat  ddmnaoh  das  gleiche  Recht 
mit  dem  grdss^n  and  maohtigeren  in  Ansprach  au  nehmen* 
Darin  liegt  jedoch  niehts  raehr  oder  wenigert  ^tls  dasz  Jeder 
Staat  gleich  den  anderen  alle  in  der  staatlichen  Sxistenz  and 
in  vdlkerrechtlichen  Verbande  begrdndeten  Reehte  ausuben  darf  •** 

20  Droit  int*  pub*,  sec*  449,  Vol*  II,  p*  ll^ 
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Carnazsa  Aaari  Is  anequivocal  in  explaining  that  states  are 
equal  I  not  in  respect  to  their  rights ,  but  in  respect  to 
capacity.   He  says: 

This  fvmdaiaental  equality  should  not  be  taken  to 
oean  that  it  is  necessary  for  then  to  develop  their 
existence  and  realize  their  rights  in  the  sane  degree; 
these  rights  may  differ  according  to  the  more  or  less 
extensive  activity  of  states,  according  to  the  differ- 
ence  in  situation  in  which  peoples  may  find  themselves, 
and  the  varied  influence  of  circumstances •   It  is 
necessary  to  understand  this  equality  in  the  sense  that 
all  states  have  potentially  the  sane  rights,  and  enjoy, 
as  Romagnosi  has  well  said,  the  same  inviolability  in 
the  exercise  and  in  the  realization  of  their  rights. 
This  equality  results  from  the  hviman  nature  which 
presents  in  all  states  the  same  characteristics  of  type; 
it  is  a  natiiral  fact  which  has  a  real  existence}  it  is 
therefore  based  on  human  nature;  and  to  violate  it  is 
to  destroy  the  very  constitution  of  human  kind, 

Kquality  strictly  speaking  is  not  a  right;  but  it 
establishes  a  general  limit  imposed  on  states,  which 
have  an  equal  power  of  realising  the  same  rights,  i^nd 
which  ought  to  exercise  them  with  the  same  inviolability 
when  they  have  become  concrete  •'^^ 


21  "Questa  lore  uguaglianza  fondamentale  non  deve 
essere  presa  nel  senso  che  debbano  mantenere  lo  stesso 
grade  di  sviluppo  di  loro  esistenza,  e  di  effetuazione  del 
lore  dirittl,  i  quail  possono  differire  secondo  la  loro 
magglore  o  minore  attivit^  e  secondo  la  differente  posizione 
in  cui  possono  i  no poll  trovarsi  e  la  varia  influenza  delle 
circostanse  che  l*accompagnano,  ma  nel  senso  che  tutti  gli 
stati  hanno  gli  steasi  diritti  in  potenza  e  godono,  come 
bene  disss  11  Romagnosi,  della  uguale  inviolability  nell*- 
esercizio  e  nell*attuazione  dei  loro  diritti.   Questa 
uguaglianza  risulta  dalla  umana  natura  che  presenta  in 
tutti  gli  stati  i  medesimi  caratteri  tipici,  d  un  fat to 
naVorale  che  ha  realty  di  esistenza;  quindi  non  pud  essere 
viola ta  senza  distiMggere  la  costituzione  isteesa  del 
RBner^   umano  a  degli  stati,  e  si  fonda  sulla  natura  umana, 

I/ugaaglianza ,  rigoxosamente  parlando,  non  d  un  diritto, 
ita  stabilisce  un  limite  generale  imposto  agli  stati,  i 
quali  hanno  l^uguale  potenza  ad  effettviare  i  medesimi 
dirltt  ,  ma  una  volta  concretatl^devono  esercitarli  con 
uguale  inviolability."   Trattato  sul  dirlt^to  internazionale 
pubblico  di  pace,  p,  277, 
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Flore  has  a  very  elaar  and  aatiafactory  statement} 

Every  atate  which  posBesaes  polltieal  personality 
has  the  right  to  be  considered  In  the  International 
society  as  the  equal  of  others  In  whatever  concerns  Its 
Juridical  capacity »  the  faculty  of  exercising  Its  . 
rights^  and  the  extent  of  International  obligations* 
Whether  states  are  great  or  sisallt  weak  or  strong,  a 
sviperlorlty  or  limitation  not  common  to  all  cannot  be 
lawful t 

Consequently  we  may  forrralate  the  following  rales: 

(a)  <?hatever  Is  lawful >  Ju»t|  or  equitable  for 
one  state ^  should  be  equally  lawful ,  Justt  and  equitable 
for  others. 

(b)  The  greater  or  less  extent  of  territory,  num- 
ber of  population,  and  power,  can  never  modify  the 
perfect  Juridical  equality  of  states  In  all  that  con- 
cerns the  exercise  of  their  rights  and  the  fulfilment 
of  their  duties. ^^ 

Chretien,  who  follows  Flore,  expresses  the  Idea  clearly  and 
concisely I 

States  are  equal  In  the  sense  that  they  all  have 
the  same  Jvtrldlcal  capacity,  that  Is  to  say,  that  what* 
ever  their  strength  and  their  wealth  may  be,  they  may 
claim  the  sane  rights  and  are  subject  to  the  same  obli- 
gations «  •  •  • 


22  "Clasc'iino  State  ha  11  dlrltto  dl  essere  considerate 
nella  socleta  Internazlonale  alia  pari  degll  altrl,  per 
qvianto  attlene  alia  sua  capaclta  glurldlcai  alia  facoltft  dl 
esercltare  1  suol  dlrlttl,  allies tens lone  delle  sue  obbllga- 
xlonl  Intemaslonall.   81ano  grandl  o  plccoll  gll  Statl, 
deboll  o  fortl,  non  potrebbe  essere  leglttlma  una  superiority 
c  una  llAltaslone  che  non  fosse  commune  a  tuttl. 

^Stablllamo  qulndl  le  seg:aentl  regolei 

(a)  Tut  to  eld  Che  d  leclto,  equo,  glusto  per  uno  Stato, 
deve  essere  parlmente  leclto,  eqvto,  glusto  per  gll  altrl; 

(b)  La  magglore  o  mlnore  estenslone  del  terrltorlo,  11 
numero  tiella  popolazlone,  la  potensa,  per  nulla  possono 
fliodlflcare  l*ug*aagllanza  glurldlca  perfetta  degll  Statl,  In 
tutto  quelle  Che  attlene  all*eserclzlo  ael  loro  dlrlttl  i$ 
all'aderaplraento  del  loro  doverl."   Trattato  ul  dlrltto 
internal; lonale  pubbllco,  sees,  420-421,  Vol.  I,  p*  289, 
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Its  general  effect  is  to  attribute  to  eaeh  state ^ 
whether  It  be  the  principality  of  Monaco  or  the  Rnplre 
of  the  Csam ,  the  aptitude  to  exercise  the  same  rights 
and  to  ass'ime  the  same  obligations ^<^3 

"^It  results  from  this  equality/  according  to  Twlss^  *that 

■ 

whatever  Is  lawful  for  one  Nation  Is  equally  lawful  for 
another >  and  whatever  Is  vmjustlflable  In  the  one  Is  equally 
unjustifiable  In  the  other s'^^^and  the  same  Idea  Is  expressed 
fxydn  another  point  of  view  by  Wilson,  who  says  that  "on  the 
ground  of  equality  I  regardless  of  extent  of  territory,  or 
number  of  population,  each  state  of  the  family  of  nations 
has  a  similar  status  at  International  law**25 


IV 


THK  JUSTTPICATION  OP  STATK  EQUALXTY 

Why  should  International  persons  have  an  equal  capacity 
for  rights?   For  this  question  also  publicists  have  a 
variety  of  answers.   Their  answers  cannot  be  systemlcally 


23  **Les  Etats  sont  ^gaux  tm   ce  sens  qu*lls  ont  tous 
radme  capacity  Jurldlque,  oSst«*A-dlre  qu'lls  pevtvent,  quelles 
que  Solent  d'ailleurs  leur  force  et  leur  rlchesse, 
revendlquer  les  mdaes  droits  et  sont  tenus  des  admes  obli- 
gations •  .    .    . 

"Ron  effet  g^n^ral  est  d*attrlbuer  K  tout  ^tat,  quel 
qu*ll  solt,  prlnclpaut^  de  Monaco  ou  empire  des  Csars, 
1 'aptitude  k  exercer  les  m#nes  droits  et  ji  assutner  les 
Pijmes  obligations^"  Pro  It  lnT»  p\x6. ,  sees.  161,  1<>3,  pp* 
163,  165  • 

24  Law  of  Nations ,  p.  11. 

25  Handbook ,  p^  74.   See  also  Bonf  lis ,  Droit  Int.  pub., 
sec.  272,  p.  161;  P.  de  Martens,  Droit  int.,  Vol.  I,  p.  3W; 
Pl^dellAvre,  Droit  Int .  nvib . ,  sec.  268,  Vol.  I,  p.  245; 
Pomeroy,  Lectvires ,  p.  3«3j  Rlvler,  Droit  des  gens ,  Vol.  I, 

p#  123j  y^fs^Vi^z.   Xrblt.  t  Counter  Case  of  Great  fir  1  tain,  p.  975. 
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classified}  th«  difference  is  frequently  a  natter  of  espha- 

sis  or  of  point  of  approach.   Perhaps  the  Stibjeot  would 

hardly  Justify  an  effort  at  elassifioation  if  classification 

ware  possi}>lee   NeTsrtheless  their  answers  are  of  consider* 

able  interest  because  they  shed  a  good  deal  of  light  on  the 

real  significance  of  the  principle »  and  because  they  consti* 

tute  in  a  sense  its  Justification. 

Many  writers  of  the  last  century  regard  equality  as  a 

natural  right  or  as  a  principle  which  is  based  upon  natural 

rights   Thus  Wheaton  and  Phillimore  speak  of  the  "natural 

equality  of  states'"}  Chretien  says  that  "this  Juridical 

equality  of  states  say  be  called  natural"!  and  Halleck  and 

TMlor  declare  that  sovereign  states  are  "endowed  with  the 

same  natural  rights ."^^  Bluntschli  rests  the  principle  upon 

the  same  foundation: 

.  Common  human  nature  is  the  natural  bond  which 
binds  all  peoples  to  the  unity  of  human  kind*   Accord- 
ingly #  each  people  has  a  natural  right  to  be  respected 
in  its  human  nature  by  other  peoples »  and  an  obligation 
to  respect  this  same  human  nature  in  them«   This  is 
the  human  equality  of  peoples  before  the  law  (Rechts- 


gleichheit)e   Throughout  all  time  individual  sages 
have  admlTted  this  trutht  but  it  has  found  recognition 
for  the  first  time  in  the  modern  law  of  nations,  and 
even  to*day  numerous  prejudices »  religious  and  racial 


26  See  Carnaajsa  Amari,  Trattato  avil  diritto  inter- 
na zionale  pubblico  di  pace.  p>  276?  Chretien,  Proit  int> 
pub/»  aece  161,  Pe  1^3;  Fiore»  Droit  inte  code,  sees.  57- 
58,  p.  107;  Halleck,  Inte  Law,  Pe  97;  Kluber ,  Droit  dps  gens, 
sees.  37,  89,  pp.  68,  132;  Maine,  Ancient  Law,  p.  103; 
Moore,  Digest,  Vole  I,  p.  62j  Phillimore,  Commentax^iea ,  Vol. 
IX,  p.  45;  Taylor,  Inte  Pube  Law,  seCe  282,  p.  332;  Twiss, 
Law  of  Nations,  ppe "T45,  l79;  Wheaton,  Elements ,  ppe  118, 
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hfttr€id«»  and  selfishness  stand  as  obstaales  In  the  way 

of  Its  general  application  as  a  legal  maxlni  (Rechts- 
sat«)#27 

There  is  also  a  tendency  aipong  the  publioists  to  derive 
the  principle  of  equality  from  the  nature  of  ioternational 
society*  F.   de  Martens  declares  that  '^the  society  which 
unites  civilized  nations  reqviires  that  they  mutvially  recog- 
nise the  equality  of  their  rights ^"^^  Phillimore  lays  down 
two  propositions  as  the  basis  of  international  lawi  (1}  states 
are  recognised  as  free  moral  persons;  (2)  each  state  is  a 
neaber  of  a  universal  ooinnkunity.   Proxa  the  second  proposi-* 
tion  that  each  state  is  a  member  of  a  universal  conRranity, 
he  says,  '^seem  to  be  nore  especially  derived  the  Rights 
incident  to  Kqviality.**'^^  According  to  Twiss,  independence 
and  eqiiality  constitute  the  basis  of  the  "^Natural  Society 
of  Nations. ''"^^  Calvo  makes  it  a  fundamental  principle  of  the 
International  society  that 

all  questions  of  right  arising  between  nations  ought  to 
be  settled  in  a  way  that  will  not  derogate  from  that 
mutual  equality  in  which  they  are  all  placed  with  regard 
to  one  another • 31 

Wheaton  repeats  the  eighteenth  century  dogma  that  the  great 
aociety  of  nations  is  only  **  a  state  of  nature ."^^^  This  is 


27  Vftlkerrecht,  sec*  5?,  p.  60* 


m   • 


28  Droit   Int.,  Vol.   I»   p.   3flC. 

29  Coranerrtarlos ,  Vol.   I,  p.  216. 
50  Law  of  Watjons  >  pp.    14,   145. 

31  Droit   int.,  sec.    1860,  Vol.    IV,   p.   2. 

32  Elements,   p.    118. 
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tha  substance  of  the  whole  propoaltlon*   The  notion  that 
squAlity  li  derived  fron  the  nature  of  inteiTiational  rela- 
tionships is  Bieiply  a  modern  version  of  the  naVaralists* 
proposition  thsteaeh  state  is  the  equal. of  every  other  be* 
cause  it  is  une  per  Sonne  worale  Joviiaaant  de  la  liberty 

'T'X 

,       It  is  the  theory  of  natural  rights  regarded 


from  the  point  of  view  of  international  society  instead  of 
that  of  the  international  person* 

A  few  writers  seem  to  regard  ec^uality  as  a  necessary 
consequenee  of  international  personality •   They  inply  that 
since  states  are  Rechtspersonent  personnalitea  morales >  or 
Juristic  persons  in  the  law  of  nations,  they  must  be  equal« 
The  notion  is  rarely  pressed  to  a  conclusion  as  in  itself  a 
Justification  for  the  principle*   It  is  almost  always 
associated  with  other  ideas .^^ 

One  of  the  most  common  devices  for  explaining  and 
Justifying  the  equality  of  states  is  the  analogy  between 
natural  persons  and  states  as  international  persons*   The 
device  is  an  old  one  and  has  undergone  little  change  since 


33  Kluber»  Pro it  des  genst  sees*  37,  69,  pp*  68,  132. 
See  also  Piore ,  Trattato  ol  airitto  intemay ionale  j)ubblico , 
aec.  16©,  Vol*  l'^  p*  113 J  Maine,  Ancient  Lawj  p*  103 j  Oppen- 
heim,  Int.  Iaw^  Vol.  I,  pp.  19,  160;  j^iilfTTJ  in  R*C*t\I*r. 
(1898)7^olTT,  p.  71. 

34  See  Bluntschli,  Volkerrecht,  sac.  81  >  p*  96 j  Carnaz* 
sa  Amari,  Trattato  aal  diritto  in ternaz ionale  pvibblico  di 
pacet  PP#  269-274,  276  ff*;  Kiaber^  Droit  des  gen^,  sees.  37, 
89,  pp*  na,  132;  F*  de  I^artens ,  Proit  JnT.TTol*  I^  pp.  377, 
387;  Oppenheiw,  Int*  T^aw,  Vol*  I,  p*  161;  Philllmore,  Com- 
mentaries ,  Vol*  II,  p*  45:  Woolsey,  Int*  Law,  p.  35* 
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the  seventeenth  centviry.   Pracller-Pod§r6*8  vise  of  It,  for 

illustrationy  Is  almost  Robbeslan  In  Its  simplicity: 

The  equality  which  is  a  right  of  man  is  also  a 
rlp;ht  of  states  9  because  we  know  that  as  soon  as  states 
are  formed  they  in  some  way  acquire  personal  properties, 
they  become  moral  persons,  and  we  may  consequently 
attribute  to  them,  in  proportion,  whatever  agrees  with 
men  in  particular,  such  as  certain  acts  which  are 
sviited  to  them,  certain  rights  which  belong  to  them, 
and  certain  duties  which  they  are  bovind  to  perform^^S 

Pl^deli^vre  says  much  the  same  thing; 

The  equality;  which  is  a  right  of  man  is  equally  a 
right  of  states «   Just  as  men,  all  having  the  same 
essential  faculties,  all  have  juridical  personality  and 
consequently  are  all  Juridically  equal,  so  states  which 
are  collective  personalities  ovight  to  have  the  same 
characteristics,  deserve  individually  the  same  respect 
and  enjoy  the  sane  juridical  eqviality*^® 

Despagnet  follows  a  well-beaten  path  in  asserting  that 

This  equality  is  no  other  than  that  which  reason  re- 
veals and  conscience  commands  us  to  recognize  among 
men,  from  the  point  of  view  of  right,  in  spite  of  in- 
numerable inequalities  of  fact,  natviral  or  acquired, 
which  exist  among  them. 37 

The  analogy  is  vindicated  in  greatest  detail  in  the  treatise 

of  Carnasza  Amari: 

All  men  have  the  same  origin,  the  same  type,  are 
physico-spiritvial  beings,  since  they  are  composed  of  an 
organic  and  living  body  and  of  a  tree   and  immortal  soul; 
they  are  endowed  with  the  same  faculties,  since  they 
all  have  intelligence,  free  will  and  the  power  to  act, 
faculties  which  raise  them  above  all  other  beings. 
The  different  human  races  are  not  distinguished  by  any 
essential  differences;  in  fact,  they  all  reveal  the 
same  type,  they  have  the  same  fundamental  character- 


35  Droit  int.  pub . ^  sec.  447,  Vol.  TX,  p,  8. 
^^  Pro it  int.  pub . ,  sec.  267,  Vol.  I,  p.  244 
37  Droit  int.  pub . ,  sec.  167,  p.  218. 
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l9tios»  and  they  wanlfwit  r  myAterloua  harmony  which 
BhowB  that  they  are  all  of  the  aarae  apeciea.   Thia 
vinity  of  apeolee  and  of  type  of  huntan  kind  iR  a  fact 
generally  recognized  by  aclence.   Now  men^  all  having 
the  aame  rundamental  faculties i  are  all  Juridical  per- 
aona  and  consequently  are  all  Juridically  equal. 

States  and  nations i  resulting  froa  the  union  of  a 
large  nuntaer  of  human  beings 9  have  the  saroe  character- 
istics which  appear  In  their  iMinbers^   Now  If  men  are 
equal  by  type  and  In  their  rights,  states ,  which  are 
colleetWe  persons  composed  of  men»  are  likewise  Juri- 
dically equal  beings.   Their  form  of  government,  their 
iQore  or  less  extensive  area,  the  degree  of  their  power, 
differences  In  the  progress  of  their  knowledge,  arts, 
riches,  their  military  strength,  the  more  or  less  favor- 
able climate  In  which  they  are  located,  the  fertility 
or  aridity  of  soil,  the  difference  in  the  origin  of 
their  inhabitants,  the  different  nature  of  their  terri- 
tory, whether  adjacent  to  the  sea  or  in  the  interior,  is 
Imaterlal;  states  are  always  juridically  equal  because 
they  are  always  collective  persons  who  aeserve  the  same 
Jvirldical  respect*   States  have  the  same  fundamental 
rights  and  their  personality  ought  to  be  equally  respect' 
ed,  whether  it  concerns  the  vast  empire  of  Russia  or 
the  petty  republic  of  San  Marino,  civilized  Prance  or  a 
barbarous  oceanic  people;  it  is  thus  that  the  man  of 
great  statvire  and  the  dwarf,  the  rich  and  the  poor,  are 
equal  before  the  law  which  governs  the  actions  of 
individuals.   Thus  international  treaties  which  attri- 
bute primitive  rights  to  certain  etates  while  denying 
them  to  others,  which  accord  to  the  powerful  guaranties 
of  which  they  despoil,  the  weak,  violate  eqviity)  for 
states,  whatever  may  be  their  differences  of  form  result 
Ing  from  the  sane  constituent  elements  of  their  nature, 
have  the  same  type  and  are  consequently  juridically 
equal. 38 


38  Trattato  sul  diritto  intex^nazlonale  pubbllco  di 
pace ,  P#  "J^*7 6 ,  ?^ee  also  Blvintgchli,  Vglkerrecht,  sec.  8 
p.  96  J  Bonf  lis ,  Proit  int.  pub.,  sec.  i??3r>,  p.  150;  Police's 


p.  »nj  nonriis ,  vroxv   ira.  puD. ,  sec.  'nioop   p.  lov;   reiice's 
Burlamaqui,  Pr inc ires  ^  Vol.  IV j  p.  434;  Holtzendorff ,  Volker- 
rectvts,  pec«"l5,  Vol.  II,  p.  11  j  Kebedgy,  in  Z.P.F.  (19C0J 
Heue  Polge,  Vol.  XXX,  pp«  89,  91,  9Hj  Kluber,  Droit  des  gens, 
sec*  37,  p.  68  J  P.  de  Martens,  Pro  it  int. ,  Vol*  I.  p.  38(57 
Phillimore,  CpTnmentaries  ,  Vol.  II»  p.  45;  Pollock's  Maine, 
Ancient  Law,  Note  H,  p.  12^0;  Strelt,  in  R.P.I.L.C.  (1900)  2^ 
srfr.  ,  Vol.  II,  p.  16.   See  also  Barbosa,  Deux.  Confer.  >  Vol. 
II,  p*  150,  transl.  in  The  Independent  (1908}  Vol.  LXIV,  p. 
76;  Carajal,  Deux  Conf6r. ,  Vol.  II,  n.  147;  Declaration  of 
Rights  of  Kations,  in  k.J.l.L.    (191(0,  Vol.  X,  p.  1SJ4;  rin- 
sing, in  A.  S»J,S.I.D.,  Proceedings ,  (191K),  pp.  2il8-243, 
232. 
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However  nrach  they  laay  atrosa  other  explanatlona  ^  a 

Jorlty  of  the  modern  jurists  corae  baek  eYentually  to  the 

conception  of  sovereignty  as  the  fundamental  justification 

for  equality.   Walker  derives  his  three  basic  principles 

of  the  law  of  nations^  of  which  equality  Is  the  firsts  from 

"the  fundamental  conception  of  Territorial  Sovereignty*^'^® 

Rlvler  says: 

The  equality  of  sovereign  states  Is  the  necessary 
consequence  of  their  Independence.   They  are  all 
eqvially  sovereign*   They  have  no  power  above  them. 
No  one  of  then  Is  placed  above  the  others  .^^ 

Reffter  Insists  that  ''It  Is  Inconsistent  from  the  point  of 

view  of  the  law  of  nations  to  consider  Tally  sovereign 

M    41 

states  otherwise  than  as  equal  In  law  among  themselves  ; 
and  Herahey  declares  that  equality  Is  "a  necessary  conse* 
quence  of  the  fundamental  right  of  sovereignty  and  Inde- 
pendence ."^^  The  statement  of  Bonflls  Is  a  good  one? 


As  far  as  they  are  sovereign  and  Inoependent  with 
relation  to  each  other p  states  are  on  a  footing  of 
juridical  equality  among  themselves.   Each  may  exer- 
cise In  their  plenitude  the  rights  and  faculties  which 
result  from  Its  existence  and  from  Its  participation 
In  the  International  coramonlty.   The  attributes  of 
sovereignty  are  Identical  for  all.*3 


39  Manuals  p.  11. 

40  Droit  d.it  gena.  Vol.  I,  p.  124. 

41  vaikerrecht,  sec.  27,  p.  48. 

42  Kaaentlftla,  pp.  155-157. 
45  Prolt  int.  pub.,  sec.  272,  p.  161 
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Kmh^Agy   Also  •raphUBleM  the  inporiance  of  soTerelgntyi  of 

which  juridical  equality  la  an  eaaantlal  corollary? 

SoToroignty  la  the  fundanental  attribute  which  the 
Juridical  conacience  of  peoplea  and  the  aclence  of  inter 
national  law  reeognise  in  the  different  ttoral  persona 
forming  the  aoclety  of  national  the  persona  that  we  call 
atateai  it  has  of  courae  as  a  corollary  the  Juridical 
equality  and  mutual  independence  of  all  states.   By 
virtue  of  their  very  definition  sovereien  states  do  not 
recognise  any  one  above  then;  it  follows  obviously  that 
they  are  all  equal  and  independent  by  the  same  right* 
That  is  true  whatever  the  geographical  extent  or  the 
material  power  or  the  cons t 1 tat lonal  form  of  each  state t 
from  the  petty  principality  of  Monaco »  for  example »  to 
the  vast  empire  of  Rvissia.^* 


JUKIDICAL  EQUALITY  AKD  IREQUALITITS  OF  FACT 

States  are  equal  in  the  law  of  nations  •   On  this  point 
a  majority  of  the  publicints  agree.   Bquallty  may  be  pre* 
aented  as  an  attribute »  a  rights  or  a  principle;  it  nay  be 
explained  as  an  equality  of  rights  and  dutleat  or  more 
accurately  as  an  equality  of  legal  capacity;  it  may  be  Juati- 
fled  by  appealing  to  theories  of  natural  right  or  natural 
society 9  the  analogy »  or  sovereignty •   However  defined » 


also  Calvo»  Droit  int> ,  aei 
Intt  Law,  p*  97;  KlUber,  Dj 
MooreTT^lgest,  Vol.  I,  p.  i 
313;  Strelt,  in  F.D.I.L.C. 
Taylor,  Int.  Pub»  Law,  aeci 
Law  of  Nations  i  p.  11;  Wall 
K laments »  p#  58;  ^oolsey,  J 

Barbosa,  Peux  Confer*,  Vol 
Vol.  II,  p7^49;  and  Larre^ 
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explained 9  or  Justified i  jurldieal  equality  ralsea  a  question 
that  haa  perplexed  pabllolata  ever  alnce  the  theory  of 
natural  equality  was  first  opposed  to  the  posltlTlst  empha- 
sis upon  realities.   How  may  Juridical  equality  iDe  recon- 
oiled  with  patent  Inequalities  of  fact? 

All  the  publicists  have  to  take  accovint  of  cex'taln 
obvious  facts  with  reference  to  which  states  are  qvilte  un-* 
equals  such  as  the  nvisd^^r  of  their  InhabltantHy  the  extent 
of  their  territory  f  favorable  or  vmfavorable  climate  t  sltvun- 
tlon  with  respect  to  aeeess  to  the  sea  and  to  trade  routes, 
degree  of  civilisation,  font  of  government,  military  power, 
and  the  like*   A  majority  of  the  writers  <lisp>ese  of  these 
and  slnllar  Inequalities  by  treating  them  as  matters  of  fact 
rather  than  matters  of  law.   The  view  is  that  state  person- 
ality is  unaffected  by  the  varied  character  of  the  constitu- 
ent elements  of  state  existence.   Inequality  is  always 
l^<gallt^  effective  I  equality  is  l*<gallt6  Juridlque.   Thus 
Pradler-Pod6r*  sayss 

However,  among  states  as  among  individuals,  natur- 
al or  Juridical  equality  does  not  necessarily  correspond 
to  social  or  real  equality.   While  each  people  possess- 
es all  rights  potentially  (vlrVaellement) t  it  dees  not 
realise  them  all  equally  in  the  same  degree  as  other 
peoples.   Indeed »  all  states  are  naturally  and  Juridi- 
cally equal  from  the  point  of  view  of  absolute  right, 
but  all  are  not  equally  powerful.  Influential  through 
their  ideas,  preponderant  on  account  of  their  eivilisa- 
tlon,  and  formidable  because  of  their  material  forces. 
The  metaphysicians  will  discourse  in  vain  on  the  abso- 
lute equality  of  states  from  the  point  of  view  of 
natural  right;  they  will  always  be  obliged  to  recognize 
in  the  reality  of  things  an  inequality  between  the 
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Bsplre  of  all  the  RufiBiaSi  for  examDlet  and  Portugal  9 
or  aoras  Spanlah-Amarican  republic ^^^ 

A  few  writers  go  farther  than  thla  and  asaert  that 

actual  lneq\iality  anong  atatea  la  not  only  cons le tent  with 

Juridical  eq\wllty,  hut  that  it  ie  the  natural  and  deairaMe 

conaeqvienae  of  the  principle  of  legal  equality.   Thia  ia 

the  position  taken  hy  FiMeliAvre; 

It  ia  unneceaaaz^y  to  hope  or  to  desire  that  thia  real 
inequality  disappear  1  for  it  ia  the  natural  conaequenoe 
of  the  personality  and  liberty  of  atatea.   It  ia  only 
the  result  of  the  nomal  progress  of  nations  whose  moral 
power  and  loaterial  wealth  are  intinately  related  to  the 
particular  aptitvKlea^  the  characteristics »  and  the 
intelligence  of  their  inhabitants,  and  to  the  fertility 
of  soil  and  the  geographical  location  of  their  territory , 
so  that  the  inequality  of  fact  which  separates  them 
rests  on  a  natural  law  qviite  as  much  as  their  Juridical 
equality.*® 

Carna27.a  Amari  objects  to  the  expression  ^inequalitiea 

of  fact.**   He  insists  that  what  is  meant  is  "inequality  of 

form"  (la  disuguaglianga  jnodale),  and  that  inequality 

of  form  is  Just  as  rational  and  Juridical  as  that  equality 

of  type  of  which  equal  capacity  is  the  natural  consequence. 

He  saysy 

However  this  equality  of  states  exists  only  in 
their  condition,  in  their  fundamental  laws,  upon  which 
basis  concrete  inequalities  are  instituted,  which  pro* 
duce  different  forms  without  destroying  equality  of 
type.   In  fact,  although  each  people  possesses  poten- 
tially all  rights,  nevertheless  it  realises  them  only 
in  part.   Conseq'aently  each  state  may  have  concretely 
rights  not  existing  in  others  who  have  not  developed 


45  Droit  int*  pub> ,  sec.  450,  Vol.  II,  p.  11. 

46  Droit  int.  pub.,  sec.  867,  Vol.  I,  p.  244. 
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equRlly  theix*  CApacityi  have  not  exercised  it  on  the 
same  objects  i  or  have  not  found  thenselves  in  like 
Bituatlons*  .    .    . 

Equality  of  type  and  inequality  of  form  are  natur- 
al facts;  the  first  is  based  on  the  identity  of  type 
and  the  second  on  the  inequality  of  form  which  may  exist 
among  states «   It  is  therefore  wrong  to  speak  of 
equality  of  right  and  ineqvtality  of  fact,  because  both 
are  rational  and  Juridical;  they  result  from  a  natural 
necessity;  they  exist  in  fact^  and  one  really  meets  them 
in  human  nature* 

Eqviality  of  type  and  inequality  of  form  are  in 
harmony;  the  one^  refers  to  the  identical  faculty  of 
states  to  realise  concretely  the  rights  which  may 
result  from  their  condition  and  from  the  different 
activity  which  they  display,  and  to  the  equal  inviola- 
bility of  the  rights  acquired;  the  other  refers  to  the 
difference  of  situation  in  which  they  find  themselves 
and  to  the  unequal  activity  of  which  they  give  evidence) 
from  the  latter  the  ineqvtality  of  their  concrete  rights 
is  derived. *7 

In  addition  to  inequalities  of  fact  or  form  there  are 
certain  actions  or  practices  in  international  relations , 
svich  as  the  hegemony  of  the  great  powers ,  which  are  admitted- 
ly in  conflict  with  the  principle  of  equality  as  it  la 
uSiially  understood.   This  raises  a  point  of  great  diffl- 
culty  for  the  publicists »  and  has  influenced  several  writers 
to  doubt  or  deny  the  whole  conception  of  equality  in  Xhm 
law  of  nations ♦   A  majority  of  the  writers,  however,  recon- 
cile  practice  and  principle ,  and  they  do  it  in  several  ways. 
Occasionally  they  recur,  as  does  Kys,  to  le   rdle  de  la 
science t  defending  equality  against  the  encroachments  of  the 


4*5^  Trattato  sal  dlrltto  internaz iona le  pubblico  dl 
►ace,  p.  27fi,   !?ee  also  Kebedgy,  in  Z•^^.R.  (I90OJ  Neue 


olge.  Vol.  XIX,  pp.  89,  92;  Streit,  in  R.D^I.L.C.  (1900) 
2^  8*r.,  Vol.  II,  p.  16;  Walker,  Manualf  PP«  11-13. 
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gr^mt  powers  on   premlaea  grounded  in  reason .^^  The  next  step 
is  to  denovinfte  ev#ry  violation  of  equality  aa  un  fait  poli- 
tique rather  than  un  fait  Juridiquet   Finally^  it  is  pointed 
out  that  the  violation  of  a  juridical  principle  does  not 
destroy  it*   "If  their  equality  is  not  always  respected  in 
practise  that  disturbs  in  no  respect  the  force  of  the  prin- 
ciple/' says  P#  de  Martens ^^^  Of  BTantschli's  rale  to  the 


effect  that  every  Kuropean  state  has  a  right  to  participate 

in  all  deliberations  of  the  great  powers  when  decisions 

relating  to  its  own  affairs  are  to  be  made,  Streit  remarks? 

It  is  true  that  the  rule  has  been  neglected  occa- 
sionally by  the  great  powers;  but  these  violations  do 
not  destroy  the  principle  of  international  law  any  more 
than  infractions  of  the  principles  of  nranicipal  law 
abolish  the  latter •^^ 


48  iStudes .  Vol.  II,  p.  45.   •'Kn  v6rit6,  e'en  serait 
fait  du  droit  international  lui^m^me  si  de  pareils  actes 
pouvaient  eng#ndrer  de  nouvelles  notions  et  de  nouvelles 
rdgles.   LH  git  de  p^ril.   Le  droit  international  est  en 
grande  partie  un  droit  coutumierj  c'est  dire  qvie  lea  prtf ce- 
dents y  ont  une  grand  port^e  et  qae  le  fait  accoinpli  y  est  iL 
un  ha-at  degrtf  g^n^rateur  du  droit;  mais  c*est  dire  aussi  que 
le  rdle  de  la  science  y  est  preponderant.   La  science  doit 
as  garder  d^approuver  les  precedes  et  les  pratiques  qu*essaie 
d^introduire  une  politiq-ae  trop  habile;  elle  doit  protester 
quanci^s  theories  depovir^aes  de  base  rat  lone  lie  at  de  fonde- 
Btent  historique  prdnent  l^heg^ironie  des  grandes  puissances , 
Bontrant  en  elle  vine  institution  destin6e  d  assvirer  le  rdgne 
de  la  liberty  et  de  la  Justice  dans  le  sphere  des  relations 
intemat  ionales  •  ^ 

*®  t>rQit  int. ,  Vol.  I,  p.  380. 

50  P.D.I.L.C.  (1900)  2^  B6r.,  Vol.  II,  p.  17. 
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K«l>edc7  B9.7U   of  the  Alle^o^  primacy  of  the  great  powers: 

Bvii  thene  tsndsncies  contrary  to  right  can  narer 
•9tablish  9L   right,  any  siore  than  tha  atrase  of  material 
force  can  establish  a  Juridical  rale^  any  more  than  the 
tendency  to  break  oonventlonal  obligations  can  seriously 
unsettle  the  rule  with  reference  to  the  binding  force 
of  treaties.   One  does  not  abolish  right  by  denying  It* 
Still  less  Is  It  well  founded  tt)  consider  Its  v^lolatlon 
as  capable  of  establishing  a  v\\Ib   of  law.   They  nay 
tell  us  to  be  sure  that  ** quite  apart  from  the  equality 
of  tha  books  public  life  shows  us  only  inequalities  e"* 
One  saes  without  difficulty  the  error  in  this  reasoning 
whleh  intentionally  oonfovmds  fast  and  right #   From  the 
point  of  Yiew  of  right  the  inequalities  of  fact  necessar 
ily  existing  aiaong  states  as  among  indivia'aals  should 
not  be  considered.   The  inequalities^  juridically 
insignificant 9  which  exist  from  the  point  of  view  of 
social  situation 9  influence »  wealth,  and  force,  are  not 
opposed  to  the  existence  of  the  rule  of  equality  for  all 
before  the  lawe&l 

A  curious  doctrine  has  been  suggested  by  a  few  Jurists. 

Although  never  developed  in  any  detail  it  seems  to  imply 

that  while  states  are  equal  in  law  they  may  be  absolutely 

unable  to  profit  eqvtally  from  their  Juridical  condition. 

In  other  words ^  they  may  have  equal  cspacity  for  rights,  but 

may  be  unable  to  exercise  the  rights  for  which  they  have  a 

52 

cdpacity*   Flore  at  least  sviggests  the  doctrine.   F,  de 
Martens  says  that  all  states  are  equal  but  that  ** they  are  not 
all  equally  capable  of  profiting  from  their  rights. "^3 


51  2.S.R.  (1900)  Neue  PolgOi  Vol.  XIX,  pp.  88-90. 

5JJ  Trattato  al  airltto  internazlonale  pubblico,  sec. 
48£»  Vol.  I,   p*  i^69. 

53  "Cependant  lis  ne  sent  pas  tous  ^galement  capables 
de  profiter  de  leurs  droits."   Droit  int. ,  Vol.  I,  ppe  3C9# 
380  (L6o*a  transl.). 
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The  same  notion  3eems  to  be  at  the  root  of  TwIsb*  objection 

to  the  term  "aeral-soverelgn,"   He  saysr 

It  Is  not  dealraMe  that  this  clasalficatlon  of 
certain  rotates  aa  Seml^Soverelfln  States  shovild  find  a 
place  in  a  ayateis  of  law  which  is  concerned  only  with 
the  external  relet iona  which  rotates  bear  to  one  another 
as  independent  political  comwanitlea.   The  term  itself^ 
"Seni-Sovereign ,"  points  at  once  te  another  system  of 
political  law,  and  saggeata  rather  a  subordination  of 
position  analogous  to  that  in  which  the  Princes  and 
ntatea  of  the  Germanic  Empire  stood  in  former  days 
relatively  to  the  Kmperor  as  their  r>azerain  or  Supretae 
Lord,  than  a  modification  of  the  manner  in  which  the 
foreign  relations  of  an  independent  State ^  as  svich,  are 
maintained*   The  international  rights  of  the  States, 
which  rank  in  this  category t  sre  in  ggbstance  as  complete 
as  those  of  any  other  independent  ?taie»  and  it  is  only 
in  the  yode  in  which  those  rights  are  exercised  that  a 
distinction  is  found  to  exist,^^ 

This  distinction  between  having  rights  and  being  able  to 

exercise  them  was  used  at  the  nesting  of  the  Institute  of 

International  Law  in  1688  to  xaeet  the  objection  that  pacific 

blockade  violates  equality ^^^  The  same  doctrine  was  virged 

by  American  delegates  at  the  second  Hag-ae  Peace  Conference 

in  1907,  in  defending  tbe  principle  of  rotation  in  the  compo* 

Bition  of  s  court  of  arbitral  Justi««f**** 


54  Law  of  Nations  J  p*  25^ 

55  The  following  report  of  Perels'  reply  to  CTeffcken  is 
from  the  minutes  of  the  Institute?   '•C/aant  i  l*6galit$  dvi 
droit  entre  les  i^tatSi  il  faut  distirg*aer  entre  le  droit  et 
la  possibility  d*exercer  un  droit •   Le  droit  d*exercer  le 
blocus  existe  centre  tous  les  ^tats^  blen  qu'il  ne  soit  pos* 
sible  que  centre  les  faibles."   A«I«D.I«    (1688)9  Vol.  IX^ 

» 

56  Peux  Confer. ,  Vol.    II,   pp.   6C6,   608,   689j  T^cott,  Am. 
Addrasaea ,  pp.   99,   103.       The  arsuraent  was  effectively  refut- 
ea  Dy  Vt\h  advocates  of  eiuality.       Deux  Confer.,  Vol.   II, 
pp.   619,  6ii6. 
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Th#  dlfficvilty  in  reconciling  Jvurldlcal  aqunllty  with 
Inequalities  of  fact  or  of  forn  and  Inequalltlea  of  Influ- 
ence has  reaulted  In  a  tendency  to  emphasize  the  theoretical 
Importance  of  equality  as  opposed  to  the  practical  existence 
of  Inequalities •   A  few  publicists  say  quite  frankly  that 
not  only  equality i  but  the  whole  subject  of  fundamental 
rights  9  must  be  considered  from  the  point  of  view  of  pure 
theory^   Carnazxa  Amarl  and  Pradler-Pod6i*i  point  out  that 

57 

fundamental  rights  must  be  proved  a  priorl#   The  former 
Jvirlst  adds  that  positive  International  Isw 

does  not  exercise  any  Influence  on  the  determination 
and  clans If Icatlon  of  the  rights  of  states  because 
there  Is  no  positive  International  law  which  establishes 
those  right a. 

The  contrast  between  theory  and  practice  stands  out  clearly 

in  Scott* 8  dlscviAslon  of  eqviallty  of  voting  strength  and 

4 

Inequality  of*   Influence  In  an   International  conference.       Re 

says; 

It  follows^  therefore^  that  while  all  States  are  legally 
equal I  still  In  this  practical  world  of  ours  we  must 
not 9  or  at  least  we  can  not^  Ignore  the  historic  fact 
that  nations  exercise  an  Influence  upon  the  world's 
affairs  commensurate  w).th  their  traditions  ^  their 
industry »  their  commerce i  and  their  present  ability  to 
safeguard  tJielr  rights «   It  follows  from  this  that 
though  equal  in  theory >  their  influence  is  often  unequal 
in  practice*^® 

^"^     T^'ft^^^^sto  sul  dlritto  Internationale  p\ihMlco  dl 
pace »  pp.  2fi9-274;  Droit  int.  pub.»  sees.  181-183,  Vol.  I, 
p.  306^ 

58  Hafpae  Peace  Conferences »  Vol.  I,  p.  163. 
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Those  who  ^re  Inclined  to  doubt  or  deny  the  principle  of 
equality  readily  depreciate  it  as  "a  theory  of  alleged  prin 
eiple/  un  mot  sans  port^ej  or  "an  excessive  legal  theory 
which  la  largely  a  fiction •'•^^ 


It  ia  possible  I  of  course^  to  take  eq-aality  of  legal 
capacity  for  an  ideal ^  while  recognizing  that  in  actual 

* 

practice  the  ideal  can  only  be  iFiperfectly  attained*   There 

Is  a  tendency I  reluctantly  manifested^  to  approach  the  prob- 

leiB  froTTi  this  point  of  view*   Flore  admits  th<at  states  may 

be  so  situated  that  real  equality  in  some  respects  can  never 

be  attained.    After  discussing  the  right  of  an  inland 

state  to  have  a  wirltine  flag,  he  conclvidest 

Although  all  states  have  equal  rights  in  the  ab- 
stract, the  possession  of  certain  rights  presumes  a 
group  of  circumstances  of  fact,  in  the  absolute  absence 

of  which  the  exercise  of  these  rights  may  be  rerased  to 
states. 60 

Hefftar  refers   to  "positive  modifications"  of  the  principle,®^ 
while  Rivier  says  that  "equality  is  presumed,  inequality 


89  Brown,  in  A.J.T.r.  (1915),  Vol.  IX,  pp.  326-32»} 
Funck-Rrentano  et  Sorel,  Pro it  des  gens ,  pp.  46-47;  Olney, 
in  A^J.I.L.  (190^),  Vol.  I,  v.   419;  Scott,  Hag-ge  Peace  Con- 
ferences, Vol,  I,  pp.  1^9,  503. 

60  •'Cuantvinque  in  abatratto  tuttl  gli  Stati  abbiano 
diritti  viguali,  11  gooinento  di  alcvmi  di  questi,  supponendo 
an   complesao  di  ciroostanze  ai  fatto,  nvi6  essere  negato  a 
colore  ai  gviali  manohino  comple lament e  tali  clrcostanze 
necessarie  al  godimento  e  all'esercizio  di  tali  airitti." 
Trattato  di  diritto  internazionale  pubblico,  sees.  4£3-4Si4, 

Vol*  I,  p.  ?J(r. 

61  "Als  Orandprincip  fir  alle  souverftnen  Staaten  er* 
giebt  sich  Oleichheit  des  Fechtes,  welches  daher  auch  mit 
seinen  positiven  Modificationen  Jenen  Specialrechten  voran- 
sustellen  ist.**   VOlkerrecht,  sec.  26,  p.  47. 
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should  be  demonstrated."*^  Sir  Frederick  Pollock  has  atated 

this  view  clearly,   in  a  note  to  his  edition  of  Maine's  Ancient 

Law? 

The  theoretical  equality  of  independent  States  naturally 
followa  from  their  recognition  as  analogous  to  free 
peraonB,  who  must  have  full  and  equal  rights  in  the 
absence  of  any  definite  reason  for  ineqviality.   This 
indeed  is  all  that  the  maxim  of  men* 3  eqv.iality  before 
the  law  of  nature  declares  or  Involves  according  to  its 
classical  meaning, 63 

There  is  a  terse  expression  of  the  same  opinion  in  Antoine*s 

notes   to  his   translation  of  Pioxe,  whei^e  he  says: 

It  seems  that  in  order  to  be  quite  accvirate  one 
should  say  that  each  state  ought  to  have  the  right  to 
be  the  equal  of  others,  quit©  aparU  from  its  importance 
and  its  force •   It  is  a  long  way  between  the  virtuous 
desire  expressed  with  reason  by  the  publicists  and  the 
reality*®* 

^ere  are  not  many  publicists  who  admit,  in  statements  as 

ung-oai'ded  as  those  quoted  above i  that  equality  in  the  law  of 

nations  is  only  an  ideal.   A  good  deal  of  evidence  might 


6?.  "L^^galit^,  principe  de  droit,  n'est  point  incom- 

fatible  avec  divepses  indgalitds  effectives «   Entre  les 
tats  comme  entre^^ommes ,  il  existe  en  fait  et  necessaire- 
ment  des  in6galittfs  de  sitvtation,  d*influ«ncei  de  force,  de 
richesse.   !>•  accord  exprds  ou  tacit  des  nations  les  admit 
et  les  sanctlonne^   Ce  sont  des  exceptions,  qui  doivent 
B •  interpr<iter  de  fa^on  li^iitative,  tandes  que  la  rfegle  est 
d' interpretation  extensive,   I/^galit6  se  presume,  l^in^gali 
t4  dolt  ^tre  ddmontr^e,"   Pro it  des  pens.  Vol.  I,  p.  125. 

63  Note  fi,  p.  i;;o. 

64  Il-nous  semble  que  pour  dtre  compldtement  exact, 
ou  devrait  dire  que  chaque  J^tat  devrait  avoir  le  droit  d'etre 
l*6gal  des  autres,  ind^pondamment  de  son  importance  et  de  sa 
force.   II  y  a  loin  entre  ce  d^sir  vertueux  expri©6  avec 
raison  par  les  pufclicistes  et  la  r^alit*.'*   Florae,  Droit 
Int.  pub.  ,  sec.  4?.8,  note  1,  Vol.  I,  p.  374.   Tee  also  sec. 
^36,  note  1,  and  sec.  439,  note  2,  Vol.  I,  pp.  379,  381. 
Cf .  Punck-Brentano  et  ?.orel,  Droit  des  gens ,  p.  46;  Pi^de- 
Tldvre,  Droit  int.  pub.,  sees.  282  TTT,  Vol.  I,  pp.  265  ff. 
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be  collected  to  llluetrftte  such  a  tendency;  butt  In  general, 
writem  seen  to  feel  that  they  ax*e  on  the  defensive »   They 
di0tlng*«ilsh  Juridical  equality  from  inequalities  of  fact, 
torvLf   influence ,  or  policy ,  with  many  refinements  of  reason- 
ing, rather  than  admit  that  the  trae  distinction  is  between 
the  ideal  and  the  actvxal* 


YI 


THE  PRACTICAL  APFLICATTOK  OP  r.TATK  KP^UALITY 

The  practical  application  of  the  principle  of  equality 
in  the  posltire  law  of  nations  has  not  been  ttuch  considered* 
Pis  cuss  ion  in  the  books  is  visually  confined  to  questions  of 
precedence,  ceremonial,  and  aiploiaatic  etiquette,  the 
essence  of  which  is  inequality,  albeit,  according  to  nost 
authorities,  a  social  rather  then  a  Juridical  inequality. 

Phillimore  and  Pomeroy  expressly  derive  from  the  prin* 
ciple  of  eqviality  the  state's  right  to  protect  its  citisens 


65     Bluntschll,  Vfilkerrocht^  soos.    81-&4i    pp#   96-101; 
BonfilB,   Droit    int.    nvib.,   sf^cs,    ?.72-H7e,    pp.    161-105;    CpIvo, 
Droit  int. ,  flees.   210^59,  Vol.    I^   pp.   356-381;   Carnazza 
Amari,'Ti>roit   int.    pub.,  Vol.    I,   pp.    384-406;   Chr<5tien,  Droit 
int.   F^ib.,   sees.    166-174,   pp.    167-175 j  Pespacnat*,  Proit   int. 
pub. ,  seen.   167-171,   pp,   {?18-Sf!4i   Flora,  Fro  It   int.  jnib., 
sees.   439-451,  Vol.    I,    pp.    381-389;   Halleck,n[nt.    Law,    pp. 
97-liej   Heffter,  Vo'lWerrecht,   sec.   ?.8,   p.   49?   Klviber,  Droit 
des  gens ,  sees.   8l5^7>:2  /pp.    132-17? ;  P.   de  Martens,  Droit   int.. 
Vol.    I,   pp.    380-387;  Oppenheim,   Int.   Law  ^  sees.    117-lJ^iJ,  Vol. 
I,   pp.    164-170;    Pl<5delldyre,  Droit   int.  j>ub.,   sees.   272-278, 
•Vol.    I,   pp.   248-253;    Por,eroy»  Lectures,   pp.    313-322;    Pxadier- 
Pod«rtf,  Dx^oit    int.    pub >  ,   sees.   442-594,   Vol.    II,   pp.    5-117; 
Rivier^  Droit  des  gens ,  Vol.    I,   pp.   123-131;  Ullaann, 
VdlkerrecHt,  sec.    37,   p.    138. 
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at  hone  and  nbaroadt  including:  the  question  of  debts  due  to 
citisena  froiQ  the  government  of  another  statOi  the  right  to 
have  its  government  recognized ^  the  right  to  external  marks 
of  honor  and  reapectp  and  the  right ^to  make  treaties i  to 


which  Pomeroy  auds  the  riglit  of  diplonatic  and  consular 
representation.   Moat  prablicista,  however p  simply  take 
equality  for  a  general  principle  underlying  all  rules  of 
intomational  intercourse ,  and  give  little  attention  to  its 
concrete  application  in  relation  to  special  topics. 

The  two  most  important  subdivisions  of  the  law  of 
nations  in  which  the  application  of  the  principle  of  state 
equality  has  special  aignificance»  viz.,   (1)  the  law  of 
international  persons ,  and  [2)   the  law  of  supernational 
organisation^  have  reeeived  scant  attention  from  the  pvthli-* 
oists«   Perhaps,  in  view  of  the  rudimentary  development  of 
the  positive  law  of  nations  in  relation  to  these  subjects, 
they  have  received  a.4  much  attention  as  could  be  expected; 
yet  one  cannot  help  feeling  that  adeqviate  coneideration  of 
both  subjects  has  been  considerably  retarded  by  the  influ- 
ence of  natui^aliat  theories. 

The  law  of  international  persons  has  been  treated  in  a 
rudimentary  fashion  by  the  writei*s,  with  the  result  that 
several  categories  of  international  persons  of  qualified 


66  Philliaore,  CommentarioSt  Vol.  II,  p.  1;  Poaeroy, 
Lectures. J  p,  83. 
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Btatvia  have  been  recosnixefit   The  completely  eoverolgn 
state  lA  taken  iia  the  normal  type^  and  all  quallf loatlona 
are  adnltted  crudslngly,   Aa  Laurence  remarks,  "the  classl- 
floatory  akill  of  Jvtrlatfi  tolls  far  behind  the  conatruetive 
Ingenuity  of  stateamen***^TJevei'theless,  the  booka  take  account 
in  one  way  or  another  of  personal  vinions,  confederatlonap 
neutralised  atateBi  ffaaranteed  state* ,  protectoratea,  atatea 
under  avi?5ei»ainty,  partially  civilized  atates^  civilised 
bellic^rent  co^.Tn-anltlea,  and  clYlllzed  insurgent  coimunitieat 
Alraoat  all  writera  recognix^e  that  the  principle  of  eqviality 

of   capacity  can  only  apply  among  lntai*natlonal  peraona  of  the 

69 
aaree  Btatua,   Thua  a  numbor  of  dlfficultlea  involved  in  the 


0*7     Bonflla,  Droit   int ,   p\ib ♦ ,  aeca.    iaft-194,   pp*   91- 
119 J   Calvo,  Droit   int.  ,  aeca.   3^-77,  Vol.    I,   pp.    168-i^25; 
Carnazza  Amarii  Pro  it   int.   pvib .  i  Vol.    I|   pp.   259-3*':i:    Cobbott, 
Caaea,  Vol.    I,  pp.  ?4-68j  Deapagnet,  Droit  int.   pvib . ,  aeca. 
75-78,   pp.    94-103;  Flore,  Droit  int.   pub . ,  aeoa.   332-347, 
Vol.    I,   pp.   290-304 J  Pontenay,  Pea  droits  et  des  de vo ira 
ciefl   (^ta tfl   entre  eux ,   pp.    15-^7 ;   Ilalleck ,   Int .'T^w ,   pp,   63-yk5j 
Hershey,  Kaaentiala,   pp.   99-13.4 j   Holtzendorf f  >TgIkerrechts  t 
Vol.    TT,   pp.   98-117,  aeca,   24-27;   Liaat,  VO'lkex-reoht ,   sec.   6, 
pp.   50-60;  F.   de  Kartena ,  Droit   int. ,  Vol.    I,   pp.   311-356; 
Oppenheiw,   Int,   Tia^y,   sees.   63-111,  Vol.    I,   pp.   99-157  j 
Phillimore,'  CoiTimentarieg ,  Vol.    I,   pp.   94-155 j   Pi6deli*vre, 
Droit  int .    p^^h. ,  aeca.   71-114,  Vol.    I,   pp.   r>l-95;   Porneroy, 
Lac jure 3 ,   pp.   45-78;   Pradier-Fodftr^,  Droit   int.   pub . ,  aeca. 
86-123,  Vol.    X,   pp.    1S8-215;  Rlvier,  Droit  des  ^,enB ,  Vol.    I, 
pp.   79-123;  Ullmann,  Vtflkerrecht,   seca.    19-27,  pp.   86-118; 
Wileon,   Fandhook,   aecB.   6-19,   pp.   21-52. 

68  Int.   T^,   sec.    37,   p.    59. 

69  ree  Bonflla,  Droit  int.  pub . ,  aec.  273,  p.  162; 
Cobbett,  Cftflea ,  Vol.  I,  p.  50 j  Cbritien,  Droit  int.  nub . ,  aec. 
175,  p.  176;  Piore,  Droit  int.  pub .  ,  secsT  433-435,  Vol.  T, 
pp.  376-379;  Tebeo^y,  in  Z.f.r.  (190C)  Neue  Pol^e,  Vol.  XIX, 
pp.  86-90;  Pitfdelievre,  Droit  int.  p-gb . ,  Reca.  282  ff.,  Vol. 
I9  pp.  255  ff. 
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application  of  Ui#  principle  aro  aroldad,  while  th6  fo«.mda- 
tlons  are  laid  for  aeparate  conalaeratlon  of  tha  law  of  por* 
sona« 

It  can  hardly  iDe  aald  that  foundatlona  have  badtn  laid 
so  far  as  tha  law  of  supsrnatlonal  organization  la  concarned{ 
yat  a  namber  of  jurlata  hava  polntad  out  tha  Importanaa  of 
tha  avibjecti  and  hava  auB^aatad  tha  difficulties  Inyolved  In 
applying  tha  principle  of  aqviallty  to  this  subdivision  of 
tha  positive  law  of  natl<ma  slb   It  davalopa*   Tha  relation 
of  aquallty  to  tha  evolution  of  aupernatlonal  organization 
haa  bean  pilnclpally  ooncarnad  with  three  queatlona:   (1)  re* 
praaan  tat  lent  voting »  and  contributions  in  intamatlondl 
congrasaaBt  confarenoaa^  and  unlona;  (2)  tha  coxipoaitlon  of 
permanent  international  trlbvmala}  and  (3)  tha  poaltlon  of 
tha  great  powara  la  the  aoclety  of  nations. 

Tha  first  qj^estlon  haa  received  relatively  little 
consideration  froro  tha  publicists.   oo  far  as  It  has  been 


considered  it  haa  been  s^nerally  assumed  that  complete 

iiallty  iraat  be  tha  rule.   Chretien  says; 

Prow  the  Idea  of  equality  Is  to  be  deduced 
especially  the  Impossibility  of  discovering,  either 
In  an  isolated  power,  or  in  the  vinlon  and  alliance  of 
many  powers,  tha  car©  of  any  authority  whatever  rela** 
tlve  to  others.   Gonferencas  or  congresses  are  In 
principle  destitute  of  all  conctlvo  authority  relative 
to  the  states  which  have  not  been  called  to  the  assembly 
or  have  not  taken  part;  the  meeting  of  all  states  but 
one  will  never  hdve  with  regard  to  that  one  either 
legislative  or  JucUclal  power. "° 


70  Prolt  int.  pub*,  sec.  164,  p.  167.   Cf.  Bluntschli, 
Vdlkarrechtt  sees,  105-106. 
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Tha  »#eond  question  has  scarcely  been  oonsldered  at  all^ 
having  eotte  within  the  dosufiin  of  practical  politics  only  io 
recent  yoi^rs. 

About  the  third  question  there  has  been  a  great  deal  of 
controversy t   It  has  divided  the  writers  sore  sharply  than 
any  other  qviestlon  arising  from  the  application  of  the  prin- 
ciple of .  equality  to  international  relations.   A  majority 
of  the  Jurists  appear  to  hold  the  opinion  that  the  hegemony 
of  the  great  powers  is  not  an  impairment  of  the  Juridical 
equality  of  states.   Some  hold  that  the  two  are  entirely 
compatible^  the  equality  of  states  being  a  legal  principle » 
while  the  hegemony  of  the  great  powers  is  purely  political. 
This  appears  to  be  the  opinion  of  Oppenheim^  who  says? 

Legal  equality  must  not  be  confounded  with  politi- 
cal equality.  .  •  •  Politically ,  States  are  in  no 
manlier  equals  i  as  there  is  a  difference  between  the 
Great  Powers  and  others.  .  .  . 

But  I  however  Important  the  position  and  influence 
of  the  Great  Powers  may  bCi  they  are  by  no  means  derived 
from  a  legal  basis  or  rule^*^^ 

Of  the  contention  that  the  position  of  the  great  powers  is 

legally  superior  to  that  of  the  smaller  states »  Oppenhelm 

remarks i 

This  doctrine  9  which  professedly  seeks  to  abolish  the 
universally  recognised  rule  of  the  equality  of  States^ 
has  no  sound  basis,  and  confounds  political  with  legal 
inequality."* 

m 

71  Int.  Law,  Vol.  I,  pp.  162-163. 

72  Ibid.,  7ol.  I,  p.  164,  note. 
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Rlvi«r  makes  a  slnllar  distination} 

Always »  by  the  very  nature  of  things »  strong  states 
have  exerolsed  a  preponderant  Influence;  the  polltlcaX 
equlllbriui!i  was  created  to  oppose  the  abuse  of  force* 
Since  1815 »  the  great  powers  have  ruleci  Surope#   This 
hegemony 9  admitted «  and  useful  as  long  as  it  is  confined 
within  the  liziilts  of  Jastice^  is  on  fait  politique  and 
has  to  do  only  with  policy »   It  Ts  in  no  respect  un 
Principe  juridiguei  questions  of  right  are  not  affected 
by  iii   it  never  detracts  by  itself  from  the  principle  of 
eaoality*   Vhen  reaolutions  are  adopted  in  a  oongress 
a  great  power  has  no  more  voice  than  a  sfiall  one* '^ 

Some  writers  go  even  further 9  and  deny^  not  only  the 

legal  nature  of  the  position  of  the  great  powers »  bvit  also 

the  fuUire  possibility  of  that  position  beaoming  the  nucleus 

of  a  supernatlonal  organization*   Thus  Streitt  t^ile  v^o^ 

f easing  to  take  the  positivist  viewpoint »  refutes  the  sag* 

gee t ion  of  Blontschll  and  West lake  that  the  hegemony  of  the 

great  powers  may  be  an  incipient  supernatlonal  ori^nisation^ 

as  well  as  Holtxendorff *s  contention  that  unanimity  among 

the  great  powers  creates  a  presumption  that  there  exists  a 

general  interest*   Me  concludes  1 

International  science  is  somewhat  reserved  with 
regard  to  all  proposals  for  an  organisation  of  the 
society  of >4tates«   In  fact^  any  organization  seems 
to  be  impracticable J  it  presupposes  the  territorial 
stability  of  ali>atates  on  the  basis  of  mutual  conoes- 
slons  to  which  it  is  difficviltp  not  to  say  Impossible p 
to  hope  that  states  will  consent;  and  rarther^  in  our 
opinion 9  it  would  be  in  conflict  with  the  very  nature 
ofN4^ematiorja,l  society,  of  which  it  is  characteristic 
thatxt  lA  exposed  of  independent  and  sovereign  per- 
sons •  •  •  • 


73  Droit  des  pens.  Vol*  I,  p*  125.  See  also  Ruber ^ 
Die  Qleichhelt  der  Staaten;  Kebedgy,  in  Z.S.R.  (1900)  Heue 
ToTge,  Vol*  XIX,  pp.  88-90;  Walker,  Manual,  pp.  11-13* 
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It  follows  from  what  hUB   l>#on  taid  thut  tho  J*aridl- 
0«1  hego«ony  of  tho  great  powort  appears  neither  to 
In^llcate  nor  to  be  poanlble  as  the  beginning  of  an 
organisation  of  international  eoclety,  •  •  « 

The  superiority ,  either  of  all  the  great  power* 
vmited  or  of  any  one  of  then,  has  heen  at  all  times  a 
social  sviperiority »  which  has  foraed  an  essential  ele- 
»ent  of  the  policy  of  all  centviries  but  which  vanishes 
before  the  law.    It  is  to  be  expected  that  it  will 
alwa]^  be  thvm«   Juridical  equality  among  states  is  a 
principle  of  the  law  of  nations  without  which  the  law 
of  nations  could  not  exist ,  and  consequently  it  is  to 
the  advantage  of  all  states.   Vhat  individual  liberty 
is  for  isunioipal  public  law,  the  equality  of  statee  is 
in  international  law. 74 

Other  writers,  while  opposing  Just  as  vigorously  the 
suggestion  that  the  position  of  the  great  powers  is  legally 
superior  to  that  of  other  states,  admit  frankly  that  it  is 
in  conflict  with  equality,  and  that  it  represents  a  tendency 
which,  \inless  ehecked,  nay  place  important  limitations  upon 
the  principle's  application.   Fiore  declares  that  the  pre** 
tension  of  the  great  powers  to  eontrol  the  liberty  of  small- 
er states  is  a  violation  of  equality  as  that  principle  is 
generally  understood*   In  an  essay  on  the  European  Concert 
and  its  relation  to  international  law,  Hys  contends  that  the 
idea  of  hegemony  is  in  conflict  with  the  principle  of  equali- 
ty.  Re  saves  the  principle  by  condemning  the  Concert  as  an 
institution  of  policy: 


74  F.P.I.L.C.  (1900)  2^  sir..  Vol.  II,  pp.  6-26. 

75  Trattato  di  diritto  intemazionale  pubbllco,  sec 
429,  Vol.  I,  p.  293. 
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In  the  European  polltiaaX.  aystem  it  (the  concert) 
Qonetltutes  a  directing  body  that  Includee  only  the 
"great  powers,*   In  fact,  In  positive  contradiction 
with  the  idea  of  society  which  involves  the  notion  of 
equality  aix&ong  the  members  composing  society »  the  more 
powerrul  states  of  Europe  presume  to  control  the  destinies 
of  all  S'orope  and  to  exercise  an  irresistible  influence 
on  the  other  continents.   It  is  true  that  the  opposi- 
tion of  the  Unitedr'^tates  has  defeated  the  plan  outlined 
by  the  great  powers  with  reference  to  America,  but  it 
exists  for  Asia  and  for  Africa.   The  situation  is 
somewhat  novel  on  the  European  continent.   The  hege- 
mony of  the  great  powers  is  indlspvitable  as  a  political 
fact:   the  whole  history  of  Europe  in  the  nineteenth 
century  bears  witness  to  it.   Rut  this  hegemony  does 
not  and  can  not  constitute  a  Juridical  principle.'® 

Rys  recognises  the  danger  that  the  practice  of  ineq'aality 
may  impair  the  principle  of  equality ,  and  he  urges  accord- 
ingly that  the  concert  as  an  institution  be  condemned; 

The  pretension  can  not  stand  for  an  instant  before 
the  fundamental  principles  of  the  law  of  nations}  the 
diplomatic  transactions  by  which  it  attempts  to  support 
itself  do  not  emanate  from  the  consent  of  all  the  mem** 
bers  of  the  society  of  states ,  but  only  from  the  will 
of  the  so-called  great  powers.  .  .  . 

In  truth 9  it  may  become  international  law  if  such 
transactions  can  produce  new  ideas  and  new  rales. 
There  lies  the  danger.   International  law  is  in  large 
part  customary  law,  that  is,  precedents  have  a  great 
influence  and  1b   fait  accompli  is  to  an  important  extent 
the  generator  of  lawj  but  it  is  also  true  that  le  rdle 
de  la  science  is  preponderant.   Science  ought  To  guard 
agaTnsi  the  sanctioning  of  proceedings  and  practices 
which  try  too  skillfully  to  introduce  a  policy;  it 
ought  to  protest  when  theories  without  rational  basis 
or  historical  foundation  extol  the  hegemony  of  the  great 
powers  as  an  institution  destined  to  assure  the  reign 
of  liberty  and  Justice  in  the  sphere  of  international 
relations. 

The  European  concert,  taking  the  term  in  the  sense 
of  government  by  the  great  European  powers ,  o\ight  to 
be  rejected  and  condemned.   It  is  by  no  means  a  tribu- 
nal} no  more  does  it  constitute  in  any  respect  the 


76  j|tudes,  Vol*  II,  p.  3. 
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exe6\itivo  power  of  an  internntioniil  organisation  In 
ins'ocesA  of  deTolopsont.   It  la  the  product  of  policy, 
and  on  the  whole  it  has  so  far  served  particularly  aa 
an  instrument  of  oppress ion ,77 

In  his  s^nex*al  treatise,  a  later  and  larger  work,  Nys  repeats 

» 

the  same  warning; 

The  principle  of  equality  has  seen  the  preten- 
sions of  the  great  powers  rise  up  against  it,  first  with 
regazHi  to  Surope  and  then  with  regard  to  the  whole 
world,  and  the  pretensions  of  the  United  States  with 
ret^ard  to  the  American  continent.   These  pretensions 
are  unfounded  in  international  law;  but  they  have  pre- 
vailed on  more  than  one  occasion  in  the  domain  of 
faetSt  And  there  is  a  great  danger  in  this  because 
international  law  is  in  part  customary  law,  a  thing 
done  has  an  important  bearing,  and,  aided  by  the  dis- 
sertations of  skillful  writers,  an  erroneous  doctrine 
may  grow  up  and  impose  itself  upon  us*   It  is  neces- 
sary to  combat  it:   the  great  powers  are  neither  the 
tribunal  nor  the  executive  power  of  an  international 
organisation;  their  *•  concert,"  their  "accord,"  is  a 
product  of  policy. ''fi 


Chretien  is  equally  explicit  in  denouncing  the  activities  of 
the  great  powers  as  a  violation  of  the  equality  of  states: 

There  is  a  derogation  from  the  principle  of 
equality  much  more  important  than  that  made  necessary 
by  political  or  diplomatic  ceremonial;  it  is  the  divi- 
sion of  European  powers  into  great  powers  and  secondary 
powers*.   Included  to-day  in  the  first  category  are 
(Jermany,  England,  Austria,  Prance,  Italy  and  Russia, 
This  division,  vmderstood  as  modern  intex*national 
policy  understands  it,  tends  to  destroy^  to  the  detri- 
ment of  secondary  powers,  the  fvmdamental  principle  of 
the  equality  of  states.   The  great  powers  manifest 
more  and  more  a  tendency  to  constitute  themselves  an 
international  tribunal  before  which  states  of  less 
Importance  will  be  henceforth  justiciable.   They  grant 
permissions  or  refuse  them,  ratify  acts  of  sovereignty 
or  annul  them,  superintend  others  by  virtue  of  I  know 


77  Ibid.,  Vol*  II,  pp.  44-46. 

78  Droit  int. ,  Vol.  II,  p.  240. 
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not  what  sruporior  right  which  they  attribute  to  them** 
selves,  Betting  theaeelyea  up  as  the  authorisied  clireot- 
ove   of  the  international  aociety.   They  tend,  finally, 
to  fcranaf orm  into  an  authority  of  right  the  authority 
of  fact  which  oannot  fail  to  be  the  consequence  of  the 
superiority  of  their  military  forces  and  of  their 
wealth*   It  is  precisely  in  doing  this  that  they  mani- 
festly violate  the  principle  ef  the  Juridical  equality 
of  states «   We  are  a  long  way  it  is  evident  from 
queatinns  of  precedence  and  ceremonial.   It  is  the 
Tery  liberty  of  weak  states  which  is  threatened;  it  la 
the  existence  of  their  rights  which  la  attacked*   The 
divergence  of  views  and  the  latent  sources  of  conflict 
which  I  at  the  present  moment  (1B9Z) ^   exist  between  two 
of  the  great  powers  and  the  other  fourt  will  constitute, 
while  they  continue,  a  safegviard  and  a  guaranty  for  the 
small  states*   But  on  the  day  when  enmities  are  appeased, 
when  conformity  of  interests  and  of  views  comes  to  be 
established,  the  Juridical  equality  of  all  states  incurs, 
at  least  in  Evirope,  a  great  risk  of  being  no  more  than 
a  vain  wordt'^* 

Jurists  are  by  no  means  unanimous  on  this  point  however* 
A  large,  apparently  an  increasing,  number  regard  the  hegemony 
of  the  great  powers  as  the  incipient  manifestation  of  super- 
national  institutional  development,  and  they  accordingly 
admit  important  limitations  upon  the  principle  of  equality 
in  the  law  of  supernat iona 1  organization*   Representatives 
of  this  view  may  be  considered  most  conveniently  with  those 
Jurists  who  doubt  or  deny  the  principle  of  equality* 


79     Droit   int  *   pub  * ,  sec.    174,   p*    174* 


•     L 


*  » 


•167- 


711 


PUBLICISTS  WHO  DOUBT  OP.  rrMY  STATE  EQUALITY 

Prom  rogArdlng  •quality  as  merely  an  Ideal  It  Is  a 
short  step  to  doubting  or  denying  It  altogether «   The 
dlTergence  between  the  opinions  of  thoee  who  accept  the 
principle  and  the  opinione  of  those  who  dovibt  or  deny  it  is 
not  so  great  as  one  might  assume  at  first  instance^   All 
Jurists  recognize  the  fundamental  principle  of  equality  of 
protection  in  the  enjoyment  of  rights.   Almost  all  moaem 


Jurists  admit  some  differences  of  status  among  international 

persona •   Thase  who  accept  the  principle  of  equality  regard 

equal  capacity  tor   rights  as  the  normal  and  the  ideal »  and 

inequality  as  abnormal  and  something  to  be  discouraged • 

Those  who  dovibt  or  deny  the  principle  are  more  Impressed  with 

the  extensive  prevalence  of  inequality  in  the  practice  of 

nations f  and  the  unreal  and  impractical  character  of  eqiiality 

even  as  an  ideal «   Positivist  tendencies  in  the  study  of 

the  law  of  nations  have  brought  an  increasing  number  of 

80 


Jurists  to  the  latter  opinion. 

Punck-Brentano  and  Sorel  distinguish  the  real  from  the 
theoretical  law  of  nations ,  defining  the  former  as  those 
rules  founded  on  custom  and  convention  which  actually  deter^ 


A  few  writers  omit  equality  or  treat  it  under  another 

name.   Rail  develops  much  the  same  idea  under  the  name  of 
independence  (Int>  Law,  pp.  17  ff.,  47) ,  while  Westlake 
aaaerts  that  •the  equality  of  sovereign  states  is  merely  their 
independence  under  another  name."   (Int.  Lawg  Vol.  !»  p.  321). 
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Bilna  the.  conduct  of  Independent  states,  and  the  latter  ae 

the  apeoulatinns  of  writers  as  to  what  ought  to  determine 

the  conduct  of  Independent  states*   battel  Is  described  as 

one  of  the  beat  known  of  the  theorists i  while  their  own 

manual  Is  dsTOted  to  real  or  positive  law.   The  notion  that 

international  society  is  a  state  of  nature  Is  emphatically 

rejected.   The  principle  of  state  equality  is  represented 

as  haying  little  practical  significance? 

All  established  States  are  sovereign,  but  in  their 
mutual  relations  they  do  not  all  possess  the  sane 
rights  of  sovereignty.   They  are  equal  therefore  only 
in  theory  and  more  especially  as  one  considers  the 
principle  of  their  sovereignty  without  taking  aooovtnt 
of  the  conditions  in  which  that  sovereignty  is  exer- 
cised.  All  sovereign  States  are  equal  as  sovereign 
States;  in  reality,  these  identical  terms,  these  words 
••sovereign  State,  that  we  apply  to  them  indiseriml- 
nately,  designate  Statea  of  very  diverse  constlVution^ 
sovereignties  of  a  very  different  nature,  and  conse- 
qviently  sovereign  States  perfectly  unequal  in  rights 
and  strength.   It  is  correct  to  say  that  when  sov- 
ereign states  enter  into  m*atual  obligations  they  employ 
in  the  agreement  the  same  abstract  right  of  contract- 
ing; but  if  we  examine  the  very  nature  of  the  agree- 
ment, thft  events  vrtiich  have  caused  it,  and  the  conse- 
quences which  result  from  it,  we  see  that  this  agree- 
ment while  resulting  from  an  abstract  eqviality,  almost 
always  demonstrates  the  real  ineqviality  of  the  con- 
tracting parties «   Thia  Ineqaality  is  the  consequence 
not  only  of  the  disproportion  which  exists  between  the 
extent,  wealth,  and  military  power  of  states;  it  results 
also  from  the  political  relations  that  the  nations  which 
form  states  maintain  with  one  another;  it  results 
especially  from  the  internal  constitution  of  these 
nations,  from  their  p^iblic  and  private  morals,  and  from 
the  degree  of  their  intellectual  culture.   Apurt  from 
the  application  which  is  made  of  it  the  equality  of 
states  la  a  word  without  slgnlf icanoe.   This  equality 
exists  only  as  far  as  it  is  respected,  and  states  only 
respect  it  or  enforce  respect  for  it  as  they  under- 
stand it.   Civil  and  political  equality  among  the 
subjects  of  a  single  state  may  become  a  reality  because 
the  laws  of  the  state  may  be  conceived  in  a  way  to 
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•fftablifth  equnllty  And  suarantes  its  practice;  bgoluta 
aaong  staten  there  ie  no  public  avithorlty  (11  n\ 
point  fie  lole  comgunea)}  eqviallty  has  no  otHerTo. 
tlon  an3  no  other  gviarantee  than  the  cu»toi$fl  ( ra6^u. 
natlone;  difference  In  national  character ,  Intellect 
c\ilture»  moral  progress  t  political  tx^adltlons,  produv 
vltYi  and  finally  of  geographical  sltoatlon  destroys  ^ 
real  equality  among  states #   If  In  spite  of  so  many  ' 
causes  of  diversity,  so  many  aources  of  contradiction , 
so  many  reasons  for  lrreg\ilarlty ,  genex*p.l  rules  of  con- 
dvict  have  been  established  and  considered  as  equally 
applicable  to  all  states,  these  rules  acquire  a  positive 
Importance  only  as  they  take  account  of  the  conditions 
In  which  states  are  placed  In  their  relatlonB  with  one 
another*®^ 


question  of  equality  In  Its  relation  to  the  theory 
of  fundamental  rights  has  been  considered  by  Plllet,  who 
conclvtdes  that  It  Is  fvitlle,  as  well  as  a  logloal  mistake , 
to  treat  equality  as  a  fundamental  right •   Inequality  must 
prevail  between  civilized  and  partially  civilized  states, 
between  sovereign  and  partially  sovereign  states,  between 

■ 

the  guarantors  and  guaranteed  states,  between  states  that 
are  neutralized  and  states  that  are  not,  and^  In  some  respects 
at  least,  between  states  that  are  great  and  states  that  are 
small «   The  assertion  that  Russia  and  Geneva  have  equal 
rights,  ssys  Plllet, 


has  a  primary  and  a  vex^y  great  defect 9   It  Is  not  Just. 
States  are  not  equal  from  the  point  of  view  of  their 
rights  any  more  than  from  that  of  their  wealth  and 
their  power. 

Blen  <lolgntfe  de  l^^gallt^  des   llvres,   la  vie  pvibllo-ue  ne 

nous  montre  qu'ln6gallt6s,  and  that   Is  resBon  enough  why  we 


®1     P^9^\  ^^^  gens,   p.   46. 
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should  not  speak  of  eqviallty  as  a  fundamental  and 

right  of  stateBt®^ 

A  briefer  stvidy  of  the  theory  of  Independence  and 

eqvuillty  leade  Brown  to  the  conclusion  that 

*the  perfect  equality  or  nations"  le  very  far  from  be- 
ing "vinlvereally  acknowledged*  In  the  Intercourse  of 
states.   f^tateszaen  conscious  of  their  hleh  responsi- 
bility cannot  honestly  face  the  facts  of  International 
life  and  say  that  Oreat  Britain  and  Liberia  are  e- 
qual.  •  «  •  It  wovild  not  be  Just^  of  course,  to  Infer 
that  a  theory  of  alleged  principle  Is  unsound  because 
It  may  not  generally  be  accepted  In  practice #    But 
statesfiien  are  unable  to  acknowledge  the  trath  of  the 
theory  of  the  equality  of  states  simply  because  that 
theory  Is  In  patent  antagonism  with  the  actual  facts 
of  International  life*   From  their  point  of  view,  and. 
It  would  seem,  from  the  point  of  view  of  all  reasoning 
men.  It  Is  unpardonable  folly  to  assvime  that  things 
which  are  unequal  In  almost  every  Important  respect  are 
nevertheless  equal  to  each  other*®' 

This  opinion  has  received  the  support  of  at  least  one 

statesman  and  man  of  affairs.   In  an  address  before  the 

Anerlcan  Society  of  International  Law  In  1907,  Richard 

Olney,  formerly  United  States  fecretary  of  State,  said  of 

the  eqviallty  of  states  i 

It  Is  a  principle  which  Is  simple  In  statement  and  easy 
to  understand  —  which  prima  facie  seems  to  be  founded 
In  right  reason  and  calc^ilated  to  be  Just  and  equitable 
In  Its  working*   Tet,  while  all  this  may  be  theoreti- 
cally trae  of  the  principle  of  state  equality  so  much 
Irreconcilable  with  It  has  been  done  within  the  last 
hundred  years  that  Its  continued  assertion  seems  to  be 
an  anachronism  and  a  mistake*   A  crowd  of  International 


82  R.O.D.I.P.  (1898),  Vol*  V,  pp*  70-71.    Plllet^s 
conclusions  are  combatted  by  Sebedgy,  In  Z*S*R»  (1900) 
Heue  Polge,  Vol*  XtX,  pp*  84-103* 

83  A.J.I.L.  (1915),  Vol*  IX,  pp«  326-3S9* 
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incidents  goes  to  proT«  the  principle  to  be  one  almost 
more  motive  and  better  known  in  its  breach  than  in  its 
dbserranee.  •  •  • 

International  law  will  hardly  make  nuch  progress 
in  the  way  of  seieatif io  development  so  long  as  there 
is  doubt  as  respects  one  of  its  basic  principles  ^-   so 
long  as  it  continues  to  lay  down  a  ralot  which »  however 
plausible  in  theory »  conflicts  with  the  practice  of  the 
most  civilised  and  enlightened  states^  and^  if  obeyed, 
would  have  inhibited  and  prevented  numerous  iaportant 
international  transactions  which  are  universally 
acknowledged  to  have  been  wise  in  conception  and 
beneficent  in  operation*^ 

The  nost  uncoBproaising  attack  on  the  whole  conception 

of  state  equality  cosies  from  the  great  Scot  oh  Jurist,  James 

Lorimer.   Lorimer  is  sometimes  described  as  a  belated 

naturalist  and  associated  with  the  school  of  Pufendorf • 

It  is  true  that  he  seeks  to  establish  the  law  of  nations 

upon  the  basis  of  thoroughgoing  x*ationalismt  even  defining 

it  as  the  law  of  nature  realised  in  the  relations  of  separate 

nations  or  political  commr%mitiess  but  his  leading 


are  so  diametrically  opposed  to  those  of  Pufendorf  and  his 
school  that  it  seems  misleading  to  associate  the  two«   Lori 
mer  rejects  absolutely  the  notion  of  state  equality*   There 
has  been  no  want  of  theories,  he  says,  by  which  men  have 
sought  to  oTAdtt  the  inerl table  problen  involved  in  the 
elASsifioation  of  states.   The  theory  of  universal  monarohy 


84  A.J.I.L.  (1907),  Vol.  I,  pp.  419-420.   Cf.  former 
Secretary  Root's  address  before  the  sane  society,  April,  27, 
1916,  printed  in  ibid.  (1916),  Vol.  X,  pp.  211-221, 

86  See  Fenvick  in  A.J.I.L.  (1914),  Vol.  VIII,  p.  39} 
.  Hershey,  in  ibid.  (1912),  Vol.  VI,  p.  34,  note  10. 
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and  th9  theory  of  eontrol  by  An  oXlearohy  of 'great  powers 

have  both  had  their  ohaaplons. 

Laat»  and  moat  base less  of  aXli  we  h^ve  the  pr ova lent 
theory  of  the  equality  of  all  powera^  a  theoxy  which 
eeaks  to  set  rid  of  the  queatlon  by  denying  Its  exist* 
enoe.   Of  theae  three  theories  It  le  the  last  alone 
which  has  nover  been  fovmd  capable  of  any  praclloal 
realization  at  all;  and  yet  It  Is  the  theory  whxoh  at 
the  present  day  you  will  find  set  forth  In  all  the 
books  AR  that  which  aJone  Is  in  accordance  with  nature, 
and  to  which  practice  mvistt  of  course ,  strive  to  aooomo* 
date  itself •   Now  the  equality  of  all  States,  the' 
ttooent  they  are  acknowledged  to  be  States  iat  all,  is, 
if  possible  I  a  more  transparent  fiction  than  the  equality 
of  all  individuals  who  are  admitted  to  be  Jural  persons 
or  Jural  citisens;  because  in  the  case  of  inuividuals 
or  citizens  there  are  limits  to  possible  size  and  power, 
and  connequently  to  inequality,  which  do  not  exist  in 
the  case  of  rtates.   A  State  nay  be  almost  of  any  sise 
or  power,  both  absolutely  and  relatively;  and  unless  we 
are  to  adopt  the  theory  of  absolute  centralisation  and 
recognise  annihilation  of  nationality  a^  the  Kirvltna  of 
international  existence,  it  is  of  the  last  importance 
that  the  rights  of  the  smaller  ano  weaker  States,  such 
as  they  are,  shovild  be  carefully  preserved.   But  this 
will  never  be  effected  by  placing  them  in  a  false 
position  and  inducing  then  to  advance  claims  which  they 
cannot  B|aintaln»   To  assert  that,  without  any  superi* 
ority  in  other  respects,  a  State  with  ten  tho\isand 
inhabitants  is  equal  to  a  State  with  ten  million  inhabit- 
tants,  or  that  a  State  half  the  size  of  an  English 
Count?  is  equal  to  a  State  that  covers  half  a  continent, 
is  just  as  false  as  to  assert  that  a  thousand  is  equal 
to  a  million,  or  that  the  Canton  of  Geneva  is  eq'wial  to 
the  Continent  of  Europe .^^ 

Zioriaer  urges  that  the  law  of  nations  must  take  account  of 

the  relative  value  of  states,  and  he  suggests  that  the  size, 

quality,  ^nd  form  of  the  state,  nnd  the  fona  of  government. 


86  Institutes i  Vol,  I,  pp.  170-171,   ?^.estlake  says 
that  '*the  equality  of  states  cannot  usefully  or  even 
intelligibly  be  presented  as  a  deduction  unless  the  deduction 
also  furnishes  a  test  showing  to  what  states  it  applies.** 
Collected  Tapers ,  pp*  80-87. 
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are  tnctom   whioh  contrllnita  to  detervXna  relatiye  Yalu«« 

A  steadily  inaraasins  nvuiber  of  writers  and  jurists 

reject  the  principle  of  equality  In  so  far  as  Its  applies** 

tioft  te  supernatlonal  organisation  Is  eonoornsd.   Analytl-* 

eaXly  conslderedi  this  should  oonstltute  a  problesi  quite 

dlstlnet  from  the  question  of  eqviality  of  capacity  for 

rights  among  international  persons t   The  general  principle 

of  classification  has  lu^een  stated  well  enough  by  Aaos,  who 

says  I 

In  OTery  body  of  Lawp  Systeaatioally  ax^ranged.  Laws 
affectins  Special  Classes  of  Persons,  often  called 
"Laws  reir^latlng  Status t*"  ought  te  be  distinctly 
•  separated  fros  Laws  directly  relating  to  the  Const. itu* 
tion  and  itdmlnlstration  of  the  State ^  and  nay  usefully 
be  also  separated ^  in  order  to  prevent  repetition  and 
to  facilitate  reference »  tr^m   the  rest  of  the  body  of 
Laws  •  87 

Writers  on  the  law  of  motions,  however,  generally  refuse  to 
make  any  s;uch  separation.   Principles  and  rulea  applicable 
to  the  relationnj  between  international  persona  are  aasumed 
to  be  equally  applicable  to  supernatlonal  Oi\;anizationi 
The  reason  for  this  is  found  in  the  reluctance  of  publicists 
to  recognizee  the  existonce  or  even  the  possibility  of  super- 
national  institutions.   f.o  long  aa  international  foolety 
la  a  state  of  na Vare,  soverei^jnty  unllaiited,  ami  states 
naturally  ociual,  su^jU  in.stitutional  ueveJ-opment  is  manifestly 


S'^  Science  of  JurlBpiMclence,  p.   235 •   This  distinction 
is  not  observed  in  primitive  law.   It  is  characteristic  of 
prircitive  society  that  no  distinction  Hhould  be  made  between 
legal  and  political  rights • 
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imposdible  imd  litw  on  the  aubjeot  Is  non«xi«tant»   This  has 

been  the  prevRlling  view  of  the  last  century  ^  but  there  is  a 

significant  tendency  away  from  it*   The  tendency  has  been 

imich  controverted  t   The  controversy  has  tux'ned  chiefly  upon 

the  legal  position  of  the  great  powers. 

Sven  those  who  defend  equality  are  constrained  te  admit 

that  sosething  is  taking  place  which  threatens  to  lisiit  the 

principle's  application  more  definitely  than  heretofore* 

Bonfils  sayss 

These  powers  (the  great  powers)  frequently  manifest  a 
tendency  to  assume »  as  the  Pentarchy  from  1815  to  1840 ^ 
with  regard  to  the  other  powers ^  a  sviperior  right,  a 
quasi-legislative  authority,  in  taking  a  position  as  the 
directorate  of  the  international  society .^^ 

Chretien  and  Sys  recognise  quite  frankly  the  same  tendency .^^ 

A  great  many  eminent  jrablicists  have  gone  farther  and 

have  recognised,  expressly  or  by  implication ,  the  position 

of  the  great  powers  as  a  rudimentary  stage  in  the  evolution 

of  supernational  organization*   Thus  Bluntschli  saysi 


The  so*-called  pentarchy  may  be  regarded  as  the  beginn«* 
ing  of  a  Kuropean  organization,  bvit  it  cannot  be  regard 
ed  as  its  completion «®0 

Holtsendorff  is  not  wholly  unfavorable  to  the  tendency i 


88  Droit  int*  pub  * ,  sec*  278,  p*  16S* 

89  Supra ,  pp.  163-166. 

90  **Die  sogenannte  Pentarchiomag  als  Anf!ang  einer 
Organisation  Soropas,  aber  sie  kann  nicht  als  ihre  Tollendiumg 
betrachtet  werden***   Yglkerrecht,  sec*  103,  p*  106. 
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It  10  natural  that  %h%   smaller  stataa  ahould  be  leas 
able  to  resist  the  collective  political  aetlon  of  the 
Creat  powers.   But  their  voluntary  submission  to  the 
unanlmo\ui  covin* el  of  the  great  powers,  through  whiah 
there  Is  attained  at  leai^t  a  a  throng  presumption  of  the 
existence  of  a  collective  International  Interest,  is 
more  beneficial  to  their  Juridical  position  than  that 
5»ub7nlsslvenes8  to  the  threats  of  individual  neighboring 
states  of  superior  power  which  formerly  prevailed.®! 

Brusa thinks  that  the  concei-t  of  the  great  pcwei^s  has  a  right 

to  restrain  the  ssiall  states,  by  coercion  if  necessary »  in 

order  to  prevent  the?i  from  Baking  war#®^  Kven  Oeffcken, 

while  protesting  against  the  opinion  x*epresented  by  Bruss , 

oonceuaB  to  the  great  powers  a  real  super lor ity  in  the  gov- 

oi*niaent  of  Evirope,^^  Antoine  insists  that 

In  fact,  it  is  beyond  doubt  that  the  great  powers  exer- 
else  an  Indisputable  prepondex'snoe  and  regulate  at 
their  pleasure  the  collective  interests  of  the  other 
states t®* 

Fillet  notes  the  same  aevelopment; 

The  chief  aaong  the^s,  those  that  are  called  the  great 
powers,  have  in  fact  monopolized  the  manageaent  of 
important  coeu^on  Interests •   They  are  the  ones  who 


91  "^Pa^  slch  kleinere  Htaaten  einer  politischen 
Gesamrtaction  der  (trosxwachte  am  wenigsten  entsiehen  konnen, 
1st  naturllGh.   Aber  ihre  (frelwillige)  Unterordnung  unter 
einstirmlge  Rathschlftge  der  Oroszirachte,  durch  welohe  mlnde- 
stens  eine  st^rke  Pr^sumtion  flir  das  Vorhandensein  eines 
Interna tiona3.en  (resamntinteresses  erreicht  wird,  let  fur 
ihren  Fechtsbestand  forderlicher,  als  uie  ehemalige  er^wvingene 
Wachgiebi?;keit  gegen  die  Prohunr^en  ein^elner  Ubermft  oh  tiger 
Kaehbarstaaten.    Vdlkerrechts ,  sec.  4,  Vol.  11,  p.  16. 

92  A.X.I>*I.  (1888),  Vol.  IX,  p.  89B* 

93  Ibid.,  p.  893,  note  1. 

94  Fioro,  Pro  It  int.  po.b . ,  »ec.  428,  note  1,  Vol.  I, 
p.  374* 
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determlne  tha  proeress  of  positive  International  la?r^ 
who  regulate  affairs  reprefienting  a  general  interest, 
and  who  undertake  to  avoid  the  rost  pre«Bing  of  the 
common  dangers.    Therefoie  theie  is  for  them  an  obviovxs 
Siiperlorlty  of  fact  which  tends  to  be  transformed  into 
a  superiority  of  right  by  the  increasing  i^espect  which 
their  decisions  coMTiand  among  interested  po\wers,  who, 
not  having  been  consulted,  would  have  the  strict  x»lght 
to  refuse  to  recognize  them. 95 

This  opinion  of  the  position  of  the  great  powers,  with 

Its  consequent  llrrltation  upon  the  principle  of  equality,  is 

widely  held  in  "England  and  Anerica.    Cobbett  says  that  the 

equality  of  states  is  subject  to  some  important  qualifica- 

tions.   The  first  relates  to  stAtus,  the  second  to  the 

priraacy  of  the  great  powers; 

In  the  second  p3.ace,  the  recognized  primacy  of  tho  six 

Great  Powers  of  Europe  in  relation  to  KAttei^a  of  Eviro- 

pean  concern,  and  that  of  the  United  States  on  the 

continent  of  America,  although  primarily  political, 

would  seora  also  to  involve  an  ultimate  control  ovex* 

territorial  Hirangements ,  and  a  consecivient  restriction 

on  the  territorial  svipremacy  of  other  States,  which 

are  sos^rcely  in  keeping  with  the  theoi^  even  of  legal 
equality. 96 

According  to  Taylor  equality  haf^ 

always  been  enjoyed  sub  mpdo  -•  that  is,  subject  to  the 
irresistible  power  vested  5y  the  conventional  or  higher 
law  in  a  committee  conposed  of  the  representatives  of  a 
few  of  the  greater  states  acting  in  behalf  of  the  whole. 
That  primacy  or  over  lordship,  gr?idvially  developed  out- 
side of  the  written  treaty  5.aw  since  the  Peace  of  West- 
phalia, represents  the  common  superior  who  actually 
succeeded  to  the  place  mode  vacant  by  the  collapse  of 
the  Holy  Roman  Kmpire  as  International  director. 97 


95  E.rr.P.T.p,  (1898),  Vol.  V,  p.  71. 

96  Cases ,  Vol.  I,  p.  50. 

97  Int.  Pub.  Law,  sec.  69,  p.  9B. 
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In  his  Kseaya ,  written  more  thAn  thirty  years  ago t 
Lawrence  renfthed  the  oonelueion  that  the  prinoiple  of 
equality  waa  obsolete i 

Xfp  then^  the  principles  and  rules  of  the  law  of 
nations  are  really  to  be  deduced  from  the  practice  of 
nations  whenever  that  practice  is  consistent  and  uni- 
fora»  it  is  tiBe»  Z  think,  to  give  up  the  doctrine  of 
equality  in  deference  to  the  stem  logic  of  established 
facts*  For  aany  years  Kurope  has  been  working  round 
again  to  the  old  notion  of  a  comiaon  superior »  not  in- 
deed a  Pope  or  an  Emperor p  but  a  Conmitteef  a  body  of 
representatives  of  the  leading  states.  •  •  • 

It  seeaa  to  sie  that  in  the  face  of  such  facts  as 
these »  it  is  impossible  to  hold  any  longer  the  old 
doctrine  of  the  absolute  equality  of   all  independent 
states  before  the  law.   It  is  dead}  and  we  ought  to 
put  in  its  place  the  new  doctrine  that  the  Great  Powers 
have  by  aodem  International  Law  a  primacy  among  their 
fellows,  which  bids  fair  to  develop  into  a  central 
avithority  for  the  settleiaent  of  all  disputes  between 
the  nations  of  Europe.®^ 

In  late  editions  of  his  Principles  of  International  Law^ 
I^awrenee  takes  the  slightly  more  consei*vative  view  that  the 
principle  is  in  process  of  beconing  obsolete.    After  re- 
viewing the  manifold  activities  of  the  great  powers  he  says: 

We  must  be  cavitiovis  in  drawing  inferences  from  the 
facts  Just  recited.   Attempts  are  made  to  reconcile 
them  with  the  doctrine  of  the  equality  of  all  sovereign 
states  by  pointing  out  that  what  they  establish  is  a 
political  inequality,  whereas  what  the  old  theory 
asserted  was  a  legal  equality.    It  is  a  grave  question 
whether  the  legal  and  the  political  aspects  of  the 
problem  can  be  parted  and  kept  separate  in  this  way.  •  . 
in  a  system  of  rales  depending,  like  International  Law, 
for  their  validity  on  general  consent,  what  is  political 
is  legal  also,  if  it  is  generally  accepted  ana  acted  on. 
In  the  society  of  nations  consent  has  the  force  of  law, 
and  general  consent  is  shown  not  only  by  express  agree- 
ment, bvit  still  more  by  continuous  custom.   If,  there- 


08  Extracts  from  pp.  209,  2'62. 
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fore  9  t.he  rather ity  of  tho  Great  Powers  has  been 
acknowledged  so  eons t an tly  for  the  greater  irnrt  ef  a 
century  that  it  has  beooae  a  part  of  the  publie  order 
of  ^aropot  and  Is  aeeepted  and  even  invoked  by  the 
smaller  states  of  SviropOt  any  deseription  of  it  which 
refases  to  recognise  its  legality  seens  inadequate #  if 
not  inaccurate**'® 

Re  finds  it  difficult  if  not  iapossible  to  reconcile  current 

tendencies  with  an  international  society  founded  on  equality* 

Prediction  would  be  folly #    All  we  can  yen Vare 
to  say  is  that  the  old  order  founded  on  the  doctrine  of 
the  equality  of  all  independent  states  seens  breaking 
up  before  our  eyes^  as  three  hundred  years  ago  the 
mediaoTal  order  eronbled  beneath  the  gase  of  the  men  of 
the  Renaissance  and  the  Reformation,  •  •  •  Kay  net 
international  nociety  be  organising  itself  to*day  on 
lines  Inconsistent  with  that  abBolute  equality  in  all 
things  which  still  seens  to  some  statesmen  and  publicists 
almost  a  sacred  dogma?   That  states  must  remain  equal 
before  the  law  in  such  natters  as  Jvirisdictiony  proprie- 
tary rights 9  and  diplomatic  pririleges  is  *eyident# 
But  it  seems  almost  as  evident  that  they  cannot  remain 
equal  in  what  we  may  term  political  rights  and  social 
8tanding9  now  that  the  society  of  nations  has  become 
8 elf -conscious,  and  is  preparing  itself  for  the  per- 
formance of  legislative,  admins trative,  and  Judicial 
functions. iOO 

The  Juridical  significance  of  this  development  in  the 

constitution  of  international  society,  and  its  relation  to 

equality,  was  pointed  ovit  by  Beale  in  1904,  in  an  address 

before  the  Congress  of  Arts  and  Sciences  at  St«  Louis.   Re 

saidr 


99  Sec.  114,  p,  275.   Snow  asserts  that  as  a  matter 
of  fact  "the  supernational  law  of  the  world  is  ma4e  princi- 
pally throvigh  the  persuasive  hegemony  of  the  group  of 
nations  which  we  call  Hhe  great  powers •.•*   A.J.I. L.  (1912), 
Vol.  VI,  p.  897. 

ICO  Sec.  116,  p.  288. 
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Th»  vest  striking  (ie^elopnent  of  th%   law  of  nations 
during  the  last  century  has  been  In  the  direction  of 
international  constitutional  lawt.if  I  aay  bo   sail  it, 
rather  than  of  the  aubstantire  private  law  of  nations. 
At  the  beginning  of  the  period  the  fuhda»ental  doctrine 
of  international  law  was  the  equality  of  all  states 
great  or  smalls  and  this  idea,  as  one  might  expect,  was 
fully  reeognisea  and  insisted  on  daring  the  first  fifty 
years  of  the  century •   There  was  little  development  in 
the  law  otherwise •   Each  nation  adopted  and  enforced 
its  own  idea  of  natural  rights,  and  was  powerless  to 
enforce  its  ideas  upon  other  nations • 

In  the  last  half  of  the  century^  however,  there 
has  been  an  enorsious  developsent  of  coabinations ,  both 
to  affect  and  to  enforce  law;  and  resulting  therefrom  a 
developnent  of  the  substance  of  the  law  itself #   The 
associations  of  civilised  nations  to  suppress  the  slave 
trade  both  made  and  enforced  a  new  law»   The  concert 
on  the  Eastern  question,  the  Congress  of  Paris,  the 
joint  action  of  the  Powers  in  the  case  of  Oreece  and 
Crete  9  and  in  the  settlement  of  the  questions  raised  by 
the  Ruiiso -Turkish  and  Japanese  wars,  the  Oeneva  and 
Hague  conventions,  are  all  proofs  of  the  increasing 
readineas  of  the  Oreat  Powers  to  make,  declare,  and 
enforce  doctrines  of  law;  and  they  have  not  hesitated, 
in  case  of  need,  to  make  their  action  binding  upon 
weaker  states,  disregarding,  for  the  good  of  the  world, 
the  technical  theory  of  the  equality  of  all  states. 
While  all  independent  states  are  still  fx'ee,  they  are 
not  now  regarded  as  free  to  become  a  nviisance  in  the 
world • 101 

Few  publicists  have  stated  the  significance  of  the 

position  of  the  great  powers  from  the  point  of  view  of  the 

nineteenth  century  any  better  than  Westlake,  who  says  that 

if  each  of  their  proceedings  be  considered  separately, 
the  ratification  subsequently  conceded  to  it  by  the 
states  affected  saves  it  from  being  a  substantial 
breach  of  their  eqviality  and  independence,  leaving  it 
open  only  to  the  charge  of  a  want  of  courtesy  in  man- 
ner.  It  stands  as  an  example  of  political  action,  not 
to  be  condemned  if  Just.   But  when  such  proceedings 
are  habitual  they  present  another  character.   They 


101  Harvard  Law  Review  (1905),  Vol.  XFIII,  pp.  274-275. 
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then  earry  the  connotation  of  right  which  by  virtue  of 
hiuoan  nature  accretes  to  settled  cuetoRt  and  the  acqui- 
eecence  of  the  tnaller  powers  In  then  loses  the  last 
senMance  of  IndepenUent  ratification*   We  are  In 
presence  of  the  first  stages  of  a  process  which  In  the 
course  of  ages  fiay  lead  to  organised  government  among 
states »  as  the  Indispensable  condition  of  their  peace^ 
Jvist  as  organised  national  government  has  been  the 
Indispensable  condition  of  peace  between  private  Indi- 
viduals*  The  world  In  which  the  largest  Intercourse 
of  civilised  men  has  been  from  time  to  time  carried  on 
has  not  always  been  distributed  Into  equal  and  Inde- 
pendent states^  and  we  are  reminded  by  what  we  see  that 
It  may  not  always  continue  to  be  so  dlstrlbuted*^^^ 

The  hegemony  of  the  gx*eat  powers  was  den  led  •  at  the 

beginning  of  the  twentieth  centviryt  In  the  constltvitlon  and 

procedure  of  the  International  peace  conferences  at  The 

Hague.   This  clrcumstanoe  has  been  regarded  In  many  quarters 

as  a  trlvmphal  demonstration  of  equality  as  a  practical 

principle*   Others  have  concluded  from  the  experience  of 

those  conferences  that  equality  mriist  undergo  some  practical 

limitations  I  at  least  In  relation  to  the  aevelopment  of 

supematlonal  organisation.   Thus  Renault »  speaking  of 

equality  In  Its  relation  to  the  constitution  and  precede 

of  th#  Rague  Peace  Conferences  9  has  remarked; 

Row  the  juridical  equality  of  states »  taken  literally ^ 
leads  to  absurd  conclusions.   This  we  must  have  the 
courage  to  say. 


102  Int.  Law t  Vol.  I,  p.  322.   In  his  latest  edition 
of  Halle ckTHBaker  appends  the  following  to  Halleok's  remarks 
on  equality;   "Kever the leas,  the  Great  Powers  of  Europe  have 
obtained  such  a  position  of  authority  that  they  are  able  to 
exercise  predominance  over  other  States.   This  position  Is 
now  well  recognized."   Baker *s  Halleck*  Int.  Law»  Vol.  I, 
p*  126. 


.•  i    ' 


♦  c 


«   f         •^ 


t  . 


r     s  . 


>  ^, 


« 


•     ■  k  • 


.1 


•  •  '  J 


r 


'      J*   .' 


'    »    ♦       .**      . 


.  '?-l       J 


.f 


,    J 


V  ' 


•    V  4 


.•  ^ 


,'  I 


I        I 


»      \ 


•   > 


#        • 


1 

i 


..     /'.■.■<■'     '    > 


«        K 


•i81- 


Z  will  take  an  example  which  I  trust  will  offend 
no  one^  even  If  there  shovild  he  in  thle  hall  persons 
belonging  to  the  small  nations  I  am  abovlt  to  mention. 
Can  it  be  admitted  that  In  a  question  of  narltlme  law 
the  vote  of  the  Grand  Duchy  of  Luxemburg  or  even  of 
Montenegro  should  have- the  same  weight  as  that  of  Great 
Britain?   Can  these  small  countries ,  pleading  the 
principle  of  unanimity »  block  reforms  on  which  the 
great  maritime  powers  are  agreedtlOS 

Ricks  concludes  from  a  study  of  the  same  question  that 

the  doctrine  of  equality  was  untrue  in  Its  origin ,  was 
preserved  in  international  law  by  a  verbal  consent  which 
is  not  followed  by  performance*  and  was  bolstered  up 
by  false  analogies  growing  out  of  a  confvision  in  thought 
between  international  and  positive  law«i04 

Renewed  interest  in  world  organization  in  the  twentieth 
century  has  brought  with  it  a  widespread  conviction  that  the 
principle  of  equality »  as  hitherto  understood 9  is  irrecon* 
ollable  with  the  development  of  adequate  supernatlonal  insti- 
tutions ,  and  that  the  principle  must  be  limited  in  the  inter- 
est of  a  better  international  order.   This  opinion  is  find- 
ing frequent  expression  In  popular  writing.   The  two  follow- 
ing illustrations  may  be  taken  as  somewhat  typical. 

If  nations  are  not  equal  in  moral *  Intellectual  * 
or  even  material  influences  if  they  have  not  an  equal 
concern  in  the  adjustment  of  international  Interests; 
if  they  have  not  an  equal  voice  in  the  creation 1  the 
interpretation 9  and  the  enforcement  of  lawj  if,  in  fact, 
the  claim  to  equality  stands  squarely  in  the  way  of 


103  Annales  des  sciences  politiqvies  (1906),  Vol*  XXIII, 
p.  444.   Cf .  the  dictuTP  of  Sir  Tamuel  Kvans  in  the  case  of 
The  Mowe,  17  R.  (1915)  Prob.  Plv.,  1,  12-13. 

104  A.J.X.L.  (1908),  Vol.  II,  p.  535.  See  also  Hicks 
and  others,  "The  Equality  of  Nations,"  A.S^I.L. ,  Proceedings 
(1909),  Vol.  Ill,  pp.  238-257. 
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worI4  orsAHisation  Itself}  then  It  ia  folly  to  Insist 
on  the  concept  of  equality  as  a  basic  principle  of  the 
law  of  nations* 19& 

Iff  then»  the  world  is  ever  to  orsanise  itself  for 
the  pericef'al  reg\ilation  of  international  affairs ,  that 
orgsnisation  must  proTlde  for  the  essential  inequality 
of  states*   If  svich  inequality  is  not  reflected  in  the 
pacific  naehinery,  it  will  aake  itself  felt  in  war. 
while  the  machinery  will  bo  left  to  rust  unused, 106 

Whether  the  opinion  that  is  finding  so  much  popular  expression 
is  to  be  reflected  in  the  publicists  is  for  the  Tature  to 
declare »   The  event  is  at  present  in  the  hands  of  those 
who  laake  the  law  of  nations  rather  than  of  those  who  inter- 
pret itt 

▼III 


SUaOKSTKD  ALTERNATIVE  PKIKCIPLKS 

While  the  opinion  which  doubts  or  aenies  the  principle 
of  equality  has  gained  adherents  among  the*  publicists ^  fow 
have  nade  any  serious  effort »  either  to  analyse  systei&ati- 
eally  the  inequalities  which  are  character is tic  of  the 
society  of  nations ^  or  to  discover  another  principle  upon 
whioh  the  law  of  nations  may  be  assumed  to  rest#   Two 
probleias  are  involved.   The  first  has  to  do  with  the  capacity 
of  international  persons  in  their  ordinary  legBl  relations 
with  one  another^  or^  to  put  the  matter  in  another  way,  with 


105  Brown t  International  Realities  t  pp.  15,  68-72 

106  Woolf t  International  Qovernaent ,  p.  120. 
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th«lr  i^apacity  for  legal  rights «   The  eecond  ie  eonoemed 
vltih  the  capacity  ef  international  persona  aa  regarda  partici- 
pation in  the  privileges  and  respon»lhilltles  of  supernatlon- 
al  Inatltutlonal  development ^  in  other  words ^  with  their 
eapacity  for  polltleal  rights •   In  so  far  as  they  have 
•onaidered  these  problems  at  allt  writers  have  generally 
regarded  theoi  as  two  aspects  of  the  same  quest  ion » 

Systeaatia  atteapta  to  discover  aa  alternative  prin- 
ciple have  heen  made  by  Lorlmer  and  Pillet«   7be  former 
devotes  some  attention  to  the  means  of  ascertaining  the 
relative  value  ef  states »  and  concludes  that  there  are  four 
factors  which  orust  be  taken  into  account #  vis**  the  extent 
or  site  of  the  state  or  the  quantity  of  materials  ef  which 
it  is  composed^  the  content  or  quality  of  the  state  or  of 
its  materials,  the  form  of  the  state  or  the  manner  in  which 
its  materials  are  6onbined»  and  the  government  of  the  atate 
or  the  manner  in  which  its  forces  are  brought  into  action.^^*'^ 
Lorimer*s  study  is  an  effort  to  get  at  the  facts  of  inter* 
national  life  and  to  formulate  principles  in  relation  to 
thoae  facts « 

Filiates  study,  as  he  himself  admits,  is  purely  theoreti- 
cal.  His  theory  is  founded  upon  two  basic  facta i   (1)  each 
state  is  sovereign^  and  (£)  each  state  lives  in  Intercourse 
with  other  states.    There  are  accordingly  two  grovips  of 


107  Institutes,  Vol.  1,  pp.  182-215. 
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finte  rl8)^t»9»  tho8«  raraXtlng  fro«  Internal  aoverelgntyt  and 
thesf  reaaltlng  froa  International  interoouri^e*   Conflicts 
between  etates  are  alwaya  confllata  between  aorerelsntlea. 
Severe lenty  la  either  territorial  or  personal #   Therefore 
oonflleta  between  states  nay  be  divided  Into  three  oate- 
gorless   (1)  Gonflleta  between  two  external  soverelentles^ 
••S*>  on  tha  high  seas»  In  unclaimed  territory #  or  conflicts 
Inirolylng  nationals  In  a  third  state;  (2)  eonf lists  between 
two  Internal  soTerelgntles ^  e«g.9  In  leased^  jointly  admin- 
istered «  or  disputed  territory;  (3)  conflicts  between  the 
external  soTerelgnty  ef  one  state  and  the  Internal  sovereignty 
of  another*   The  controversies  of  greatest  difficulty  fall 
In  the  third  category »  which  Includes  most  of  the  really 
delicate  questions  of  International  relations.    For  the 
aettlement  of  these  controversies  Plllet  evolves  what  he 
calls »  for  want  of  a  better  namot  la  lol  du  molndre  sacrifice # 
based  apon  two  propositions)   (1)  all  states  are  equally 
Interested  In  the  exercise  of  the  functions  of  sovereignty t 
(2)  the  different  functions  of  sovereignty  may  be  classified 
In  an  order  of  Importance*   His  law  Is  formul«ited  In  the 
following  terms > 

StaVes  should  be  gviaranteed  In  the  exercise  of  their 
sovereignty  In  their  mutvial  relations;  andt  In  case  of 
'  Conflict 0  they  are  rationally  bovmd  to  give  preference 
to  the  public  Interest  which  Is  the  more  seriously 
endangered  by  the  dispute .iOS 


100  *  Telle  est  done,  h   nos  yeux,  la  lol  qui  dolt  servlr 
d0  fondement  ft  une  doctrine  ratlonnelle  du  droit  des  gens* 
S^ll  fallalt  lui  donner  un  nom^  nous  l*appellerlons  la  lol  du 
molndre  sacrifice;  novis  la  formulons  alnsi;  (Cent,  on  page  181)  .) 
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Por  th«  prActleal  application  of  hl«  law,  Plllat  suggests 
briefly  how  the  different  attributes  of  sovereignty  may  be 
classified t  In  the  order  of  their  Importance^  In  relation  to 
the  different  public  Interests  which  they  represent. ^^^ 

The  publicists  have  given  scant  attention  to  the  prin- 
ciples vmderXylng  the  development  of  supematlonal  Instltu* 
tlonSt  viewed  as  a  separate  problem^  nor  Is  this  to  be 
wondered  at,  In  view  of  the  rudimentary  character  of  all 
development  of  that  kind •   Lor Imer  worked  out  a  detailed 


scheme  of  world  organization  based  upon  relative  value  rather 
than  equality ,^^^and  for  this  was  severely  criticised,  not 
to  say  ridiculed,  by  his  contemporaries »    Kost  of  those 
who  doubt  or  deny  equality  do  no  more  than  to  suggest  the 
Importance  of  bringing  the  principles  of  the  law  of  nations 


'^les  ntats  dolvent  se  garantlr  l^exerclse  de  levir  souveraln- 
6i4   dans  leurs  rapports  r^clproques,  et,  en  cas  de  confllt, 
sont  ratlonnellement  obliges  de  donner  la  pr<(f6rence  k 
l^in%6r$t   public  le  plus  fort  coapromls  dans  le  lltlge*   De 
1^  aossl  la  notion  du  droit  primordial  de  tout  l!tat  qui  est 
d*obtenlr  aes  autres  le  respect  le  plus  grand  possible  de  sa 
souYeraln6td."   F.O.P.I.p.  (18»8),  Vol.  ?,  pp.  244-245. 

109  For  the  constructive  part  of  Fillet's  study,  see 
ibid.,  (1808),  Vol.  V,  pp.  236-2fi4,  and  (1899),  Vol.  VI,  pp. 
503-532.   Cf.  Kebedgy's  criticism  in  Z.R.R.  (1900)  Keue 
Polge,  Vol.'XDC,  pp.  84-103. 

110  There  is,  of  course,  an  extensive  literature 
devoted  to  the  idea  and  to  plans  of  international  organi- 
sation; but  this  literature  has  grown  vip  quite  apart  from 
treatises  on  the  law  of  nations.   See  Cructf,  Le  nouyeau 
cyn^e ;  Duplesslx,  La  loi  des  nations;  pro  Jet  d'H^ne  ti  tut  ion 
d^une  autoritg  Internationale ,  etc*;  Kant,  Zum  owlgen  Frie- 
den,  in  feftmtttTiche  Werke,  Vol.  VI,  pp.  408  TTT;  SaLit-Plerre , 
t'abreg6  du  pro Jet  de  paix  perpetuelle,  in  Ouvrajes  de 
polltlques.  Vol.  I, Tally,  Mtfmoires,  Vol.  YZ       See  also  Meulen, 
Per  Oedanke  der  Internationalen  Organisation  in  seiner 
Entwicklung. 

111  Institutes t  Vol#  I,  pp.  279-287. 
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1  1  o 

into  alo8«r  hajraony  with  th«  f%et8  of  international  life. 


IX 


SUHMARir  AND  CRrTICISM 

There  is  nrach  that  Is  unsatisfactory  aboat  the  common 
exposition  of  equality  that  one  finds  in  a  majority  of  the 
books.   Very  few  pviblioists  distingviish  equal  protection  of 
the  law  and  equal  capacity  for  rights «   Legal  and  political 
rights  are  almost  always  confounded «   The  whoJ^e  svibject  is 
confused  by  intermixing  the  ideas  and  the  lang-aage  of  natvir- 
alist  theory  with  other  ideas  and  expressions  borrowed  some- 
what indiscriminately  from  modern  legal  science* 

Equality  is  Tariously  described  as  an  attribute t  a 
rights  ov   a  principle.   The  first  is  unsatisfactory  because 
it  approaches  the  subject  from  the  wrong  angle t  predetermines 
the  Issue 9  and  confines  discussion  to  pure  abstractions. 
While  equality  may  conceivably  be  an  essential  attribute  of 
the  theoretically  perfect  state »  the  really  important  con- 
sideration  is  the  way  in  which  the  law  of  nations  regards 


112  In  his  stvidy  of  equality  and  the  Hagvie  Conferences, 
Hicks  says  I   ''We  have  seen  that  the  equality  theory  is  far 
from  perfect t  and  that  the  theory  of  the  primacy  of  the 
powerfi  is  open  to  very  serious  objections  in  that  it  does  not 
recognize  any  inf3.uence  at  all  as  existing  in  minor  powers, 
neither  of  the  theories  are  true  to  the  facts.   It  seems  to 
us  that  the  true  problem  is  to  find  the  fa c ts  of  International 
life<  and  to  devise  a  scheme  for  the  adequate  representation 
of  all  elements  in  their  true  proportions.*'   A.J.I.:.  (1908), 
Vol.  II,  p.  550. 
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AOtuRlXy  existing;  states »   The  description  of  equality  a3  a 
right  iB  A  a\u*vival  of  naturalist  theories  and  is  quite 
inadequate*   It  leads  to  the  confusion  of  natural  rights  or 
essential  interests  with  legal  rights^  induces  unsound  classi-- 
fioation,  and  raises  the  whole  question  of  fundamental  rights. 
Among  a  majority  of  the  puhliclsta  equality  is  coning  to  be 
regarded  as  a  principle,  or  foundational  rale,  which  contri- 
bates  to  determine  the  content  of  the  mass  of  substantive 
rales  of  which  the  law  of  nations  is  composed.   This  descrip- 
tion la  adequate t  and  is  free  fron  the  objections  which  may 
be  nade  to  the  definition  of  equality  as  a  right  or  an 
attribute. 

17hile  some  of  the  more  consorvative  publicists  define 
equality  in  terms  that  imply  no  more  than  equal  protection 
of  the  law  9  or  what  Lorimer  calls  an  equal  interest  in  the 
vindication  of  the  law,  almost  without  exception  they  mean 
something  quite  different.   Most  of  them  say  that  they  mean 
an  equality  of  rights,  or  an  equality  of  rights  and  obli- 
gations «   It  is  unnecessary  to  add  duties  or  obligations, 
for  daties  or  obligations  are  correlative  to  rights.   It  is 
inviting  no  end  of  difficulty  to  speak  of  equality  of  rights, 
as  though  persons  could  have  identical  rights  in  a  world  of 
realities.   What  is  really  meant  is  an  equality  of  capacity 
for  rights,  a  conception  that  has  been  explained  most  satis- 

» 

f actor lly  by  Carnazsa  Araarl,  Flore »  Pradier-Pod^r^f  and 
Chretien. 
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The  traditional  jvuitifiaatlon  for  the  prlnelpXe  of 
equality  waa  gx'ounded  upon  natural  ri^t^  the  state  of  nature » 
and  the  analogy •   The  eonceptlons  of  natural  right  and  the 
International  atate  of  nature t  while  of  great  historical 
interest  t  can  hardly  jvistlfy  equality  as  a  principle  of  true 
legal  signifioanoe  in  a  system  that  is  becoming  Increasingly 
positive*   Kven  assuming  that  the  state  as  an  aggregate  of 
human  beings  can  be  regarded  as  endowed  with  the  natural 
rights  of  husan  beings »  it  reoains  true  that  nat-axnul  rights 
are  not  legal  rights »  and  that  they  have  no  legal  significance 
until  they  are  secured  by  i>ositlye  custom  or  sui>erlor 
authority t   There  ax^  serious  defects  in  the  analogy.    If 
pressed  too  far  it  upsets  the  whole  foundation  upon  which 
state  equality  rests*    Equality  of  capacity  in  launicipal 
law  prevails  only  aoong  persons  of  the  same  Juristic  condi- 
tion or  status,  while  the  tendency  In  the  law  of  nations,  at 
least  in  its  theory,  has  been  to  deny  the  possibility  of 
status*   Witness  the  cursory  and  dogmatic  way  in  which  most 
publicists  dismiss  the  whole  subject  of  persons .^^^  About 
the  only  real  similarity  between  natural  and  international 

« 

persons  consists  in  the  circumstance  that  both  have  legal 
personality*   The  de  facto  basis  for  de  Jure  personality  is 
entirely  different  in  the  two  cases f  *c  different,  in  truth. 


113  Supra ^  p*  158. 

114  The  author  has  discvissed  this  question  in  somewhat 
greater  detail  in  Yale  I^aw  Journal  (1917),  Vol*  XX?I,  pp. 
581-591. 
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that  it  hardly  afiems  ndceBsury  to  suggest  that  a  brand 
analogy  Introduces  an  element  of  unreality  into  a  system  of 
law  that  is  already  too  mich  beclouded  in  nebulous  specula* 
tion.   The  suggestion  that  equality  is  the  necessary  conae* 
quence  of  international  personality  is  no  justification  at 
all.   It  is  about  as  significant  4o  say  that  persons  are 
equal  because  they  are  persons  as  it  would  be  to  say  that 
persons  are  equal  because  they  are  equal. 

The  nearest  approach  to  a  scientific  explanation  for  the 
equality  of  states  is  found  in  the  modem  tendency  to  Justify 
the  principle  as  a  corollary  of  sov<^reignty.   Prom  one 
point  of  view  this  is  simply  offering  one  abstraction  in 
explanation  of  another •   From  another  point  of  view,  how- 
ever, it  does  suggest  a  criterion  by  which  the  application 
of  the  principle  may  conceivably  be  determined «   Only  Tally 
sovereign  states  are  equal,  that  is  to  say,  only  states  of 
a  common  status  have  equal  capacity.   This  was  Moser^s 
position,^^^and  in  theory  it  is  sound  enovtght    However, 
the  persistent  reluctance  of  publicists,  either  to  admit 
degrees  of  sovereignty,  or  to  look  into  the  de  facto  Justi- 
fication  for  various  claims  to  sovereignty,  has  greatly 


retarded  any  satisfactory  solution  of  the  problem.   The  law 
of  international  persons  has  made  no  great  advance,  so  far 
as  the  books  are  concerned,  since  the  days  of  Moser  and 


116  Tersucht  I»lt2. 
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0*  F«  yon  Marten* •   The  net  result  of  regarding  equality  at 
an  eaaentlal  eorollary  of  sovereignty  has  been  to  nhif t  the 
question  of  righte  and  capacity  for  rights  from  one  range  of 
speeulatien  to  another • 

A  great  deal  that  is  uncertain  and  unsatisfactory  in 
the  hooks  aay  be  traced  to  the  difficulty  involTed  in  recon- 
ciling juridical  equality  with  de  facto  inequalities.   There 
is  something  inadequate  about  saying  arbitrarily  that  all 
inequalities  are  natters  of  fact  or  form^  while  equality  is 
a  matter  of  law^  and  yet  this  Is  the  usual  method  of  approach, 

A  distinction  of  this  sort,  if  carried  too  far,  will  divorce 

» 

the  law  from  all  reality  and  seriovisly  impair  its  usefulness. 
The  problem  becomes  still  more  acute  when  de  facto  inequal- 
ities are  manifested  in  action,  as  in  the  controlling 
authority  asserted  by  the  great  powers.   Here  the  pviblicists 
fall  back  en  reason,  a  distinction  between  law  and  policy, 
or  a  distinction  between  law  and  violation  of  law.   Reason, 
of  course,  in  the  last  analysis.  Is  only  the  publicists* 
opinion  as  to  what  the  law  ought  to  be.   The  distinction 
between  law  and  policy,  or  legal  equality  and  political  in- 
equality »  is  useful  within  reasonable  limitations,  but  it 
may  easily  be  pressed  too  far  by  those  who  seek  to  interpret 


a  system  of  law  that  grows  chiefly  thxn)ugh  custom.    The 
same  may  be  said  of  the  distinction  between  law  and  violations 
of  law.   A  body  of  law  that  is  largely  customary  may  grow 
through  violations  practised  uniformly  and  consistently 
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throughout  a  conaiderable  period  of  time.   It  seeias  futile 
to  try  to  s«t  around  the  difficulty  by  dlstlng-alshlns  capac- 
ity for  rights  and  the  capacity  to  exerolae  rights*   It 
flieess  equally  futile  to  separate  theory  from  practice ,  for 
unless  the  theory  bears  some  relation  to  the  practice  It 
becomes  superfluous.   It  Is  submitted  thai  the  most  satis** 
factory  approach  to  the  question  Is  that  which  regards 

m 

of  legal  capacity  as  the  Ideal  to  which  the  practi- 
cal rales  of  the  law  of  nations  can  only  approximate.   This 

« 

la  the  significance  of  equality  of  legal  capacity  In  munici- 
pal law,   Mitch  would  be  gained  for  clearness  and  logical 
precision  If  a  similar  view  could  be  taken  In  the  law  of 
nations.   It  should  be  pointed  out^  however,  that,  while  It 
has  bean  suggested  by  a  few  and  Implied  by  others ^  this 
point  of  view  has  no  general  acceptance  among  the  publicists. 

In  so  far  as  the  practical  application  of  equality  Is 
concerned  I  publicists  have  placed  the  greatest  emphasis  upon 
matters  of  etiquette  and  ceremonial »  matters  which  are  only 
of  secondary  Importance.   The  law  of  International  persons 
has  been  treated  In  a  somewhat  cursory  fashion.   The  law  of 
organisation  has  hardly  been  treated  at  all.    There  are 
Indications,  however,  that  these  subjects  are  to  receive  more 
attention  In  the  Tatvire.   Those  who  have  doubted  or  denied 
the  equality  of  states  have  directed  attention  to  both 
subjects,  while  the  progress  of  International  events  gives 
then  larger  Importance  and  more  commanding  Interest, 
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CHAPTKR  V*   PORJIAL  V^T! ATT.IT.KTS   OP  r/iUALITY  IK  POCUfCKTARY  r^OURCTS 

OF  XHK  MCDI-PN  IJVW  OP  NATIOiNS 


UKOPPICIAL  DECLARATI0K5  OP  STATK  EuUALITY 

There  has  been  much  leas  sai^  about  the  eqviality  of 
nations  outside  the  treatises  of  the  publlolsts  than  one 
might  reasonably  expect.    This  Is  perhaps  due  to  the  nature 
of  the  principle t  rather  than  to  any  lack  of  Interest  on  the 
part  of  Judges,^  arbitrators ^  statesnent  or  dlploiaats.   The 
principle  has  been  proclaliaed  occasionally  In  the  formal 
resolutions  of  assemblies  representing  organlzlid  propaganda 
or  other  Interests,   It  has  been  discussed  In  a  few  opinions 
by  national  courts^  In  a  few  International  arbitrations 9  and 
somewhat  more  frequently  In  diplomatic  papers  and  the  utter* 
ances  of  statesmen.   The  leading  declarations  and  precedents 
haye  been  brought  together  In  the  following  pages.   To- 
gether with  the  opinions  of  the  writers ^  they  constitute  the 
authority^  so  far  as  printed  sources  are  concerned ^  for 
state  equality  In  the  modern  law  of  nations. 

The  Unlvei*sal  Peace  Congress  at  Antwerp  In  1894  formu- 
lated a  statement  of  three  leading  principles  of  International 
law.   The  equality  of  states  was  the  first  of  the  three 
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principles s 

KYery  aoYorelgn  state >  whether  saall  or  great » 
weak  or  strong  i  should  be  conalaeretl  as  the  equal  of 
all  others,  with  a  right  to  the  same  Juridical  and 
natural  respect  as  that  which  the  greatest  and  strong* 
est  of  other  nations  require i  both  with  regara  to  its 
IndlTlduality  and  to  its  pr It lieges  in  free  and  organ- 
ised society^^ 

The  principle  has  rarely  been  stated  more  ex-plicitly, 
not  to  say  dogmatically ^  than  in  the  Declaration  of  the 
Rights  of  Rations ,  adopted  by  the  American  Inatitute  of 
International  Law  on  January  6,  1916,  in  order  to  infona  its 
members  with  regard  to  the  Institute's  point  of  view  and  the 
prinoiplea  which  are  to  determine  its  condvict*   This  Declar- 
ation is  of  particular  importance  because  it  expresses 
opinions  which  prevail ,  not  only  among  publicists  of  Central 
and  Sovith  America,  but  also  among  the  official  spokesmen  of 
American  repviblics.   There  is  a  whole  theory  of  internation- 
al law  in  its  preamble ,  which  is  in  part  as  follows: 

.rHEHSAS  the  municipal  law  of  civilised  nations 
recognises  and  protects  the  right  to  life  9  the  right  to 
liberty,  the  right  to  the  pursuit  of  happiness ,  as 
added  by  the  Declaration  of  Independence  of  the  United 
States  of  America  I  the  right  to  legal  equality,  the 
right  to  property,  and  the  right  to  the  enjoyment  of 
the  aforesaid  rights)  and 

WHKRKAS  these  fvmdamental  rights,  thvis  universally 
recognised,  create  a  duty  on  the  part  of  the  peoples 
of  all  nations  to  observe  them;  and  •  •  • 

^H!%RKA^  the  nation  is  a  moral  or  juristic  person, 
the  creature  of  law,  and  subordinated  to  law  as  is  the 
natural  person  in  political  society;  and 

'^THnHI^^AS  we  deer?  that  these  fundamental  rights  can 
be  stated  in  terms  of  international  law  and  applied  to 
the  relations  of  the  members  of  the  society  of  nations, 
one  with  another.  Just  as  they  have  been  applied  in  the 


1  P.O^P.I.Pi  (1694),  Vol.  I,  p.  458* 
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relations  of  the  citlzenn  or  subjects  of  the  states 
f Grains  the  Society  of  Nations;  ana 

WHTuRKAS  these  fundamental  rights  of  national  Juris* 
pruaencet  nanely^  the  right  to  llfe^  the  right  to  liber- 
ty ,  the  right  to  the  pursuit  of  happiness »  the  right  to 
equality  before  the  law,  the  right  to  property,  ano  the 
right  to  the  obserYsnce  thereof  are*  iwhen  stated  In 
teras  of  International  law,  the  right  of  the  nation  to 
exist  and  to  protect  and  to  conserve  Its  exlstenoe;  the 
right  of  Independence  and  the  freedoa  to  develop  Itself 
without  Interference  or  control  from  other  nations;  the 
right  of  equality  in  law  and  before  law;  the  right  to 
territory  within  defined  boundaries  and  to  exolvisive 
Jurisdiction  therein;  and  the  right  to  the  observance 
of  these  Tundaraental  rights;  •  •  « 

In  reliance  upon  these  basic  principles  it  is  declared,  inter 

alia,  that 

Xvery  nation  is  in  law  and  before  law  the  equal  of 
every  other  nation  belonging  to  the  society  of  nations, 
and  all  nations  have  the  right  to  claim  and,  according 
to  the  Declaration  of  Independence  of  the  United  States, 
"to  assume,  among  the  powers  of  the  earth,  the  separate 
and  equal  station  to  which  the  laws  of  nature  and  of 
nature's  God  entitle  them^'*^ 

The  official  commentary  adopted  at  the  same  time  explains 

that  the  right  of  eq\iallty  is  to  be  understood  in  the  sense 

in  which  it  was  defined  by  Sir  William  Scott  in  the  ease  of 

Le  Louis,  and  in  which  it  was  stated  and  iirostrated  by 

Chief  Justice  Marshall  in  the  case  of  The  Antelope  and  by 

Secretary  Root  in  his  address  before  the  Third  Pan-American 

Conference  at  Rio  de  Janeiro  in  1906 # 


2  The  text  of  the  Peclaration  is  printed  in  A.J.I.L* 
(1016),  Vol*  Xf  p«  124;  and  the  text  and  official  commentary 
in  Scott,  The  American  Institute  of  International  Law:   Its 
Peclaration  of  the  iflghts  and  PutTes  ot   Nations g  pp,  87-101. 
See  Root,  ln"^.J.T.L.  ii9i6j^  Vol.  X,  pp.  211-2^1;  and  Scott, 
In  ibid.  (1917),  Vol.  XI,  p.  406.   The  Peclaration  is  criti- 
cised by  the  author  in  a  short  essay  in  The  New  Republic 
(1916),  Vol.  VI,  p.  91;  and  by  Reeves,  in  an  address  on  the 
occasion  of  the  One  Hundred  and  Fourth  Convocation  of  the 
University  of  Chicago,  Aug.  31,  1917,  printed  in  The  Univer- 
sity Record  (1917),  Vol.  VIII,  pp.  kJ49-265,  at  pp.  260-263. 

3  See  Infra,  pp.  197,  199,  220. 
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II 
THE  EQUALITY  OF  STATES  IK  THE  PECISIOKr.  OP  NATIONAL  COURTS 

The  prlnelpla  of  equality  does  not  admit  of  exact  de* 
finitien  In  the  decisions  of  a  national  court.   Its  appli- 
cation to  a  particular  set  of  facts  say  be  Judicially 
determined t  but  broad  definitions  are  of  necessity  obiter 
dicta.   There  are  a  few  cases  in  which  the  principle  nay  be 
said  to  have  been  applied  to  a  definite  set  of  faets^  al- 
though in  no  case  was  its  application  really  necessary  to 
the  decision  of  the  point  at  issue*   There  are  a  few  well 
known  dicta  by  facous  judges »  In  which  the  principle  is 
stated  generally  and  much  after  the  manner  of  the  classical 
publicists. 

In  The  Schooner  Exchange  v.  M^Paddon  and  Others^an 
American  owned  vessel  was  seized  by  the  French t  unuer  the 
orders  and  decrees  of  Napoleon »  was  converted  into  a  French 
aan«of-war»  and  in  that  capacity  entered  the  port  of  Phila- 
delphia two  years  later ^  where  it  was  libelled  by  its  former 
owners.   The  libel  was  dismissed  by  the  district  co\irt  on 
the  ground  that  a  public  armed  vessel  of  a  foreign  sovereign » 
in  amity  with  the  United  States ^  is  not  subject  to  the 
Judicial  tribunals  of  the  United  States  so  far  as  the 
sovereign's  title  to  the  vessel  is  concerned.   This  decision 


4   (1812)  7  Cranch  116. 
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W9S  r^ymr»9^   in  tht  ciroult  courts  but  nfflmnsd  on  appeal  by 
the  Suprene  Court  of  the  United  Statee*   In  the  oovurae  of 
hie  opinion  Chief  Jvistiee  Marshall  sal4: 

The  world  being  composed  of  distinct  soYereignties, 
poBseaaing  equal  rights  and  equal  independence t  whose 
cutual  benefit  is  promoted  by  intercourse  with  each 
other t  and  by  an  interchange  of  those  offices  which 
humanity  dictates  and  its  wants  require »  all  sovereigns 
have  consented  to  a  relaxation  in  practice,  in  cases 
under  certain  peculiar  circujsstances,  of  that  absolute 
and  complete  Jvirisdiction  within  their  respective 
territories  which  sovereignty  confers «  .   •  • 

This  perfect  equality  and  absoKite  independence  of 
sovereigns  I  and  this  coranon  interest  impelling  them  to 
muVoal  intercourse,  and  an  interchange  of  good  offices 
with  each  other,  have  given  rise  to  a  class  of  caoas  in 
which  every  sovereign  Is  understood  to  waive  the  exer- 
cise of  a  part  of  that  complete  exclvisive  territorial 
jvirisdlction,  which  has  been  stated  to  be  the  attribute 
of  every  nation.^ 

It  was  the  decision  of  the  covirt  that  a  public  armed  vessel 

entering  the  port  of  a  friendly  state,  vmder  circumstances 

svtch  as  those  in  controversy,  belonged  to  the  class  of  caBes 

mentioned  in  Chief  Justice  Karshall^s  remarks  quoted  above. 

The  next  case  in  which  the  equality. of  nations  was 

invoked  Involved  the  right  of  visitation  ana  search  on  the 

high  seas  in  the  suppression  of  the  slave  trade*   Kngland 

had  almost  stopped  this  traffic  during  the  last  years  of  the 

Mapoleonic  wars  by  exercising  the  belligerent's  right  of 

search*   The  trade  revived,  however,  with  the  return  of 

peace,  and  an  effort  was  made  to  suppress  it  by  continuing 

the  practice  of  visit  and  search  in  time  of  peace »   A  French 


5   (1812)  7  Cranch  136,  137. 
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ymsBnlp  l^  Ioul»,^wit8  ovsr taken  on  a  slaving  royag*  by  an 
Snglish  veaaelt  was  aaptured  after  forcibly  res la ting  search , 
and  waa  condanned  by  the  Vice  Adalralty  Court  at  Sierra 
Leone  for  being  engaged  In  the  slave  trade  and  fmr  forcibly 
resisting  the  search  of  the  king's  cruisers*   The  case  was 
appealed  to  the  Rlgh  Covirt  of  Admiralty  In  England,  where 

m 

Sir  Wllllaa  Scott  reversed  the  decision 9  laying  down  the 

broad  principle  that  the  right  of  visitation  and  search  on 

the  high  seas  does  not  exist  In  time  of  peace ^  except  In 

case  of  piracy 9  and  that  the  slave  trade  Is  not  piracy •   In 

denying  the  right  of  search  In  time  of  peace t  Sir  William 

delivered  hlsiself  of  what  Is  no  dotibt  the  most  famous  Judl* 

clal  dlct\ia>  In  regard  to  the  equality  of  nations ^  In  the 

recorded  decisions  of  national  tribunals: 

Upon  the  first  qviestlon,  whether  the  right  of 
search  exists  In  time  of  peaces  X  have  to  observe ,  that 
two  principles  of  public  law  are  generally  recognised 
as  fundamental.   One  Is  the  perfect  equality  and  entire 
Independence  of  all  distinct  states #   Relative  magnl* 
tude  creates  no  distinction  of  right;  relative  labecll* 
Ity^  whether  permanent  or  casual,  gives  no  additional 
right  to  the  more  powerful  neighbor  {''and  any  advantage 
seised  upon  that  grovind  is  mere  usurpation •   This  Is 
the  great  fovindatlon  of  public  law,  which  It  mainly 
concerns  the  peace  of  mankind,  both  In  their  politic 
and  private  capacities,  to  preserve  Inviolate.   The 
second  Is,  that  all  nations  being  equal,  all  h:3^ve  an 
equal  right  to  the  uninterrupted  use  of  the  unappro* 
prlated  parts  of  the  ocean  for  their  navigation.   In 
places  where  no  local  authority  exists,  where  the 


6  (1817)  2  Podson  210« 

7  Gf.  Sir  William  Scott* 8  dicta  in  The  Hurtlge  Hane, 

(1801)  3  G.   Rob.  324,  325;  and  The  Madonna  Del  Burso,  (1802) 
4  C.  Rob.  169,  172. 
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ft'al»j90ta  of  all  states  meet  uiK>n  a  footing  of  entire 
equality  and  Indepenclenoe »  no  one  state^  or  any  of  Its 
subjeets,  has  a  right  to  aas\irae  or  escerclae  authority 
over  the  subjects  of  another*   I  can  find  no  authority 
that  gives  the  right  of  Interruption  to  the  navigation 
of  states  In  anlty  upon  the  high  seast  excepting  that 
whloh  the  rights  of  war  give  to  both  belligerents 
against  neutrals .8 

In  the  United  States,  an  act  of  Congress  of  May  15, 

1820,  declared  the  slave  trade  piracy*   The  soope  of  the 

act  was  considered  by  Chief  Justice  Marshall  five  years 

later  In  the  case  of  The  Antelope*   A  privateer  called  the 

Coluablat  sailing  under  a  Venesuelan  Commission,  entered 

Baltimore  In  1819,  clandestinely  shipped  a  crew  of  thirty  or 

forty  men,  proceeded  to  sea,  hoisted  the  Artegan  flag, 

assumed  the  name  The  Arraganta ,  and  sailed  for  Africa*   Her 

officers  and  most  of  her  crew  were  cltlsens  of  the  United 

States •   Off  the  African  coast  The  Arraganta  captured  an 

American  vessel,  several  Portuguese  vessels,  and  a  Spanish 

vessel  called  The  Antelope ■  and  plundered  them  all  of  the 

slaves  which  they  had  on  boards   A  prise  crew  was  placed  on 

The  Antelope  and  the  two  vessels  sailed  for  Brasll*   The 

Arragan^  was  wrecked  on  the  Brazilian  coast,  the  captain 

and  most  of  the  crew  being  lost  or  made  prisoners*   The 

svirv Ivors  boarded  The  Antelope  >  changed  her  name  to  general 

Ramlres ,  and  sailed  for  Florida*   While  hovering  off  the 

coast  of  Florida  the  vessel  was  taken  by  a  United  States 


8  (1817)  2  Dodson  310,  243* 

9  (1825)  10  Wheaton  66. 
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revenue  cutter  and  brought  in  for  adjudication,  on  suspicion 

that  she  was  either  a  pirate  or  engaged  in  smuggling  slayes 

into  the  United  Rtaten*   The  Spanish  and  Portug-aet^e  Vice 

ConavilB  libelled  the  vessel,  each  claiming  that  portion  of 

the  slaves  conjectured  to  belong  to  the  subjects  of  their 

respective  sovereigns.   Their  claims  were  opposed  by  the 

United  States  on  behalf  of  the  slaves.   In  a  discussion  of 

the  general  principles  involved,  preliminary  to  exaraining 

the  circvimatances  of  the  case.  Chief  Justice  Marshall  declared 

that  the  legality  of  the  slave  trade  was  well  established 

l}y  the  law  of  nations  and  that  no  one  nation  could  make  it 

Illegal  for  others «   His  observations  on  the  equality  of 

nations  have  been  more  widely  quoted  than  those  of  any  othor 

judge  except  the  dictuio  of  Sir  Willlaia  Scott  quoted  above. 

He  said I 

In  this  commerce,  thvis  sanctioned  by  universal  assent, 
every  nation  had  an  equal  right  to  engage.   Row  is 
this  right  to  be  lost?   Each  may  renounce  it  for  its 
own  people}  but  can  this  renunciation  affect  others? 

No  principle  of  general  law  is  mox*e  universally 
acknowledged,  than  the  perfect  eqviality  of  nations. 
Puss la  and  Geneva  have  equal  rights.   It  results  from 
thlB  eqviality,  that  no  one  can  rightfully  impose  a  rale 
on  another.   Kach  legislates  for  itself,  but  its 
legislation  can  operate  on  itself  alone.   A  right, 
then,  which  is  vested  in  all  by  the  consent  of  all,  can 
be  devested  only  by  consent;  and  this  trade,  in  which 
all  have  participated,  must  remain  lawful  to  those  who 
cannot  be  induced  to  relinquish  it.   As  no  nation  can 
prescribe  a  rale  for  others  none  can  make  a  law  of 
nations;  and  this  traffic  remains  lawful  to  those 
whose  governments  have  not  forbidden  it. 

If  it  is  consistent  with  the  law  of  nations,  it 
cannot  in  itself  be  piracy.   It  can  be  mace  so  only  by 
statute;  and  the  obligation  of  the  statute  cannot 
transcend  the  legislative  power  of  the  state  which  may 
enact  it. 


I  «         • 


.i 


^  ,\    f 


'■'  I 


'    L 


'  . 


f    ( 


,     .       ''    -         . 


s/  »*   « 


« 


'    »/ 


-200- 


If  it  be  neither  repu£piant  to  the  law  of  nations , 
nor  piracy 9  it  is  almost  superfluous  to  say  in  this 
court,  that  the  right  of  bringing  in  for  adjudication 
in  time  of  peace »  even  where  the  vessel  belonga  to  a 
nation  which  has  prohibited  the  trade,  cannot  exist. 
The  Covirta  o^  no  country  execute  the  penal  laws  of 
another;  and  the  course  of  the  Aiaerican  government  on 
the  subject  of  visitation  and  search^  would  decide  any 
case  in  which  that  right  had  been  exercised  by  an 
American  cruiser,  on  the  vessel  of  a  foreign  nation^ 
not  violating  our  municipal  laws,  against  the  captors « 

It  follows,  that  a  foreign  vessel  engaged  in  the 
African  slave  trade,  captured  on  the  high  seas  in  time 
of  peace,  by  an  American  ^raiB%r   and  brought  in  for 
adjudication,  would  be  rosiored.lO 

After  examining  the  facts  of  the  case  before  the  court  it 
was  decided  that  restitution  should  be  made  to  the  Spanish 
clairrianty  bvit  not  to  the  Portuguese  claimant  because  no 
satisfactory  proof  of  individual  proprietary  interest  had 
been  made* 

The  equality  of  states  has  been  argued  more  recently  in 
the  Bragilian  Coffee  CaPe»   In  order  to  prevent  demorali* 
sation  of  the  coffee  market  by  the  abnormal  crop  of  1906 , 
the  state  of  Sao  Paulo i  with  the  approval  and  support  of  the 
government  of  Bras 11 ,  organized  a  valorization  scheme  where- 
by the  state  took  over  the  sarpl;i^  crop  and  placed  It  under 
the  control  of  a  committee*   The  United  Citates  Department 
of  Justice  brought  salt  against  the  committee *s  representa- 
tive in  New  York,  alleging  that  the  scheme  violated  the 
Sherman  Anti-Trast  Law,  and  asking  to  have  it  declared  vmlaw- 
fvil,  the  defendant  restrained  from  withholding  the  coffee 


10  (1825)  10  7:heaton  66,  122. 
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from  the  iMrket,  at  pralimlnur;  iRj-<inotloa  granted,  ftn4  a 

r«o«ly<ir  appointed  wl^h  power  to  s»oXl«   On  devorrort  the 

dofen4ant*8  brief  sot  forth,  inter  alia,  that  the  eourt  had 

no  Jurisdiction  because  the  prtperty  of  a  foreign  state  was 

inroXvedt 

Sovereign  states  stand  on  a  basis  of  absolute  equality » 
and  all  differences  between  thexa  crast  be  adjusted 
through  the  ordinary  channels  of  diploaaoy,  by  the 
executive  departments  of  the  govemsients  •   One  sov* 
ereign  will  not  subject  another  to  the  indignity  of 
requiring  him  to  answer  for  his  acts  in  the  courts;  and 
it  makes  no  difference  whether  the  question  involved 
concerns  the  person  or  property  of  the  sovereign til 

The  case  never  came  to  a  decision.   Negotiations  were  opened 

between  the  United  States  and  Brazil  with  the  result  that 

the  'valorised**  coffee  was  plaoed  on  the  market  and  the 

proceedings  discontinued. 

The  equality  of  states  haa  never  been  expresaly  doubted 

or  denied,  so  far  as  the  author  is  aware,  in  any  formal 

Judicial  utterance  in  a  national  court e   Ther.e  are  a  few 

dicta,  however,  in  which  its  denial  in  certain  instances  is 

necessarily  implied.   In  several  opinions  Sir  William  Scott 

pointed  out  that  the  less  civilised  states  of  the  Barbary 

coast  and  the  Levant  were  not  considered  subjeot  to  the  full 

rigor  of  the  European  law  of  nations.   In  the  case  of  The 

Madonna  pel  Burs o ,  referring  to  the  subjects  of  the  Ottoman 

Sspire,  he  saids 


▼  1  i^  n^^?fcf^  ^^  Stowell  and  Munro,  International  Cases, 
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IndeiMindont  of  auch  angagenenta  (treatlea)^  It  la  wall 
known,  that  thia  Court  la  In  tha  habit  of  ahawlng  aona* 
thing  of  9L   paaullar  Indulganeot  to  paraona  of  that  part 
of  tha  world;  tha  Inhabltanta  of  thoaa  countrlaa  ara  not 
poaaaaaora  of  axaotly  tha  aama  law  of  natlona  with  our- 
aalyaaj  In  oonaldaratlon  of  tha  pacullarltlaa  of  thalr 
altuatlon  and  eharactar,  tha  Court  haa  rapaatadly 
axproaaad  a  dlapoaltlon,  not  to  hold  tham  bound  to  tha 
utmoat  rigour  of  tha  ayatam  of  publlo  lawa,  on  which 
tha  Kul^opaan  atataa  hava  ao  long  actad.  In  thalr  Intar- 
couraa  with  ona  anothar.l2 


A  fouoh  aora  Intarastlng  dictum  la  that  of  Sir  Sacroal  Evana 

In  tha  raaant  caaa  of  Tha  Mdwa>   Dlacuaalng  tha  binding 

aharactar  of  Ragua  Convantlona  which  had  not  }>Bmn.  ratlf lad 

by  all  tha  balllgaranta ,  ha  aaldi 

Of  tha  balllgaranta »  Montanagro  haa  no  nary,  and,  ao 
far  aa  I  know,  no  isarcantlla  marina  ^-  It  haa  a  coaat 
Una,  but  only  of  about  thirty  mllaa;  and  Sarbla  la  a 
puraly  Inland  Stata,  haying  no  aaaboard  at  all«   It 
wavild  aaarcaly  aaam  daalrabla  that  tha  non-ratlflaa* 
tlon  by  thaaa  Powara  ahould  pravant  tha  application  of 
tha  oarltlna  Conrantlona)  and  it  any  ba  that  tha  ooun* 
aallora  who  hava  tha  raaponalblllty  of  advlalng  tha 
Crown  may  daaro  It  fit  to  adrlaa  that  by  proclaiaatlon  or 
otharwlaa  thla  country  ahould  daclara  that  It  will  glva 
affact  to  tha  Convantlona,  whathar  by  tha  lltaral  tarma 
tharaof  thay  ara  atrlctly  binding  or  not. 15 


III 


THK  KCIUALITY  OP  STATKH  IN  INTHRNATIONAL  AWARDS 

Express  rsforsacs  to  the  eqasllty  sf  nations  has  been 
slasst  as  onsoBuson  bsfors  Intsmatlonal  tribunals  as  bsfore 


ths  sourts  of  national  Jar ladle tlon.   Aslds  froa  an  occasion- 


18   (180e)  4  C.  Rob.  169*  192.   See  also  The  Hurtlga 
Hans>  (1801)  3  C.  Rob.  324,  325. 

IS  L.  P.  (1915)  Prob.  Div.  1,  13. 
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al  piiflalns  r<if«r«»nce  in  %h0   eourit*  of  An  argvinvnt  or  opinion, 
it  hut  b««n  consi4«re4  in  only  two  importnnt  Internfttional 
Arbitriitions ,  tho  ▼en«»uolan  Arbitmtion  before  the  Rague 
Tribunal  in  1903,  and  the  Morth  Atlantic  Coaet  Fi»heriea 
Arbitration  before  the  sane  tribvmal  in  1910. 

the  Yeneraelan  Arbitration  of  1903  had  its  origin  in  a 
oontroyeriiy  over  o  la  Iran  held  by  oitixene  of  the  United  States 
and  of  eereral  Xuropean  powers  asalnet  the  Repvibllo  of 
▼enezuela*   Prolonged  dlplonatlc  negotiations  having  failed 
to  bring  an  adjviatnent  the  governmenta  of  Or  eat  Britain, 
Oermany,  and  Italy  resorted  to  joint  coercive  neasvires, 
including  a  blockade  of  Venezuelan  ports ,  the  seizvire  of 
cvistoms  houses,  and  other  expedier^ts*   As  a  consequence  of 
these  measures  Tenesviela  was  constrained  to  recognize  in 
principle  the  Justice  of  claia^  held  by  subjects  of  the 
blockading  powers,  to  pay  certain  of  their  claims  at  orice 

m 

and  refer  others  to  a  mixed  eoiraission,  and. to  assign  thirty 
percent  of  the  customs  receipts  at  Ia  Ouaira  and  Puerto 
Cabello  as  security.   Were  the  subjects  of  non-blockading 
powers,  having  claims  against  Venezuela,  to  share  e^^ually  in 
the  customs  receipts  assigned  as  securityT   The  blockading 
powers  claimed  preferential  treatment  for  their  subjects • 
Venezuela  and  the  non-blockading  powers  contended  that  all 
should  participate  equally*   An  agreement  could  not  be 
reached  and  the  point  was  accordingly  referred  to  arbitra- 
tion. 
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In  tha  aauraa  of  the  proeeeAings  at  The  Hague  It  was 
argued  for  TenesueXa  and  the  paeif le  povera  that  the  prin- 
ciple of  equality  among  natlona  ereated  a  pce8*4vptloB  In 
faror  of  eqvial  participation i  indeed  that  preferential  treat- 
ment for  the  bloakading  powera  would  violate  the  equality  of 
aovereign  atatea*   Thia  arguaent  aay  be  illuatrated  frea 
the  Venesuelan  Caaet 

Such  further  preferential  treatment  la  objected  to 
beeaaae  equality  la  equity »  and  as  all  natlona  are 
equal  in  the  forun  of  international  law»  they  should  be 
accorded  equal  treatitent  by  thia  tribvinal  unleaa  walid 
and  eonclualTe  reason  can  be  adduaed  for  denying  them 
such  equality*^* 

The  same  contention  waa  developed  further  in  the  Case  of  the 

United  States*   A  closely  reasoned  passage  fron  the  printed 

argument  of  Fenfield  was  based  upon  the  prcRiae  of  equality » 

stated  in  the  following  teras? 

While  each  State  is  sovereign  within  its  own 
domain t  elaewhere  **on  the  high  seas  and  everywhere 
within  the  domain  of  the  general  community  --  all 
States  are  equals  having  equal  rights  and  duties  of 
respect t  of  representation »  and  of  Justice •   Each  may 
demand  Justice  for  its  nationals  domiciled  in  another 
State 9  but  not  to  the  exclusion  of  the  same  right  of 
the  nationala  of  other  States.   The  pretension  to  such 
exclusive  right  assails  the  sovereignty  of  a  debtor 
State.   It  also  assails  that  of  other  States  having 
claims  equally  Jast;  and  if  insisted  on  it  would 
'  necessarily  provoke  resentments  and  lead  to  inevitable 
confllct8.1» 

The  sane  principle  was  emphasized  in  the  Case  of  France i 


14  Tbxx^z .   Arblt* ,  p.  240,   See  also  K*Veagh*s  argu- 
ment for  Yeneraela,  p.  1136 • 

16  Ibid.,  p.  430. 
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WhAt  la  the  ordinary  law  applicable  In  this 
matter?  •  •  •  According  to  the  law  of  nations »  every 
Bovereisn  State  is  eqvial  to  each  ot^er,  whatever  be  the 
difference  of  fact  which  separates  them.   This  theo* 
retical  equality  is  often  disregarded  in  facti  on 
account  of  political  considerations,  but  it  is  necessary 
not  to  forget  that,  very  fortunately,  we  stand  in  this 
case  on  the  Juridical  ground.   We  have  what  is  so  often 
asked  in  vain  —  forum  et  Jus, 

It  is,  therefore,  in  conformity  with  the  ordinary 
law  that  the  variovis  States »  creditors  of  Venezuela » 
shall  have  equal  rights  to  such  part  of  her  resources 
which  ahe.  as  their  common  debtor,  has  agreed  to  assign 
to  them • 16 

It  was  the  first  point  in  the  Case  of  Spaing 

The  first  of  these  maxims  of  the  law  of  nations  is 
the  existence  of  a  complete  and  natural  equality  among 
the  States  which  constitute  the  international  society 
of  civilised  peoples;  the  second^  that  the  rights  of  a 
third  party  can  neither  be  altered  nor  c\irtailed  by 
acts  or  agreements  in  which  it  has  had  no  part.  ^  .    • 

Can  acts  of  war,  such  as  the  events  of  December  to 
February  last,  alter  this  nstural,  complete,  and  vm- 
changeable  equality,  which  is  one  of  the  keystones  of 
the  whole  fabric  of  international  lawT   Have  those 
acts,  perchance,  reduced  Venezuela  internationally  to  a 
situation  of  dependence  with  regard  to  the  powers  which 
have  exercised  hostile  acts  within  her  territory  so  as 
to  create  for  those  powers  and  their  subjects  a  right 
of  preference  over  every  other  State  and  its  subjects 
in  all  concerning  the  Venezuelan  Republic? i^ 

The  arffuraent  from  the  premise  of  equality  was  niet  very 

effectively  by  the  blockading  powers,  however,  by  pointing 

that  the  application  of  the  principle  does  not  reqviire 


eqvial ity  of  treatment  unloHS  there  is  equality  of  position 
between  the  contending  parties,  and  that  in  fact  there  was 
not  an  equality  of  position  among  the  parties  to  the  present 


16  Ibid.,  p.  880* 

17  Ibid.,  p.  914. 
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arbltrfttlon^   Th«lr  refutation  brings  oat  a  point  Rlready 
nada  in  connection  with  the  writings  of  the  puMlciatiSt,  viss*^ 
that  whatever  equality  may. be  called,  it  ineana  an  equality 
of  capacity  and  not  of  rights •   The  Counter  Case  of  Great 
Britain  s:ade  the  distinct  ion  very  clear: 

The  main  proposition  of  law  on  which  the  other 
creditor  powers  rely  is  that  all  nations  are  entitled 
to  eqviality  of  treatment,  ory  as  it  is  otherwise  stated p 
that  *•  equality  is  equity."   It  is  perfectly  true  that 
all  nations  great  or  snail  are  to  be  regarded  as  on  a 
footing  of  equality  inter  se,  but  this  proposition  can 
not  possibly  be  stretched  to  the  extent  of  meaning  that 
all  nations  are  to  have  equal  rights  in  all  circum* 
stances,  or  that  equality  is  always  equity  irrespective 
of  the  question  whether  the  parties  concerned  are  in  an 
equal  position  or  not.   There  is  nothing  to  prevent 
one  nation  from  agreeing  to  confer  special  privileges 
on  another  nation,  even  though  that  agreement  be  pre* 
judicial  to  the  interests  of  a  third  nation,  provided 
that  no  vested  rights  are  affected.   One  nation,  for 
instance  9  say  obtain  a  preferential  tariff  from  another 
nation  by  treaty  or  by  force,  but  that  gives  no  right 
in  law  to  any  third  nation  to  insist  on  eqvial  treat- 
ment. 

It  is  equally  certain  that  the  doctrine  of  equality 
can  have  no  application  in  cases  in  which  the  nations 
concerned  are  not  in  a  position  of  equality.   A  neutral, 
for  instance  I  can  not  claim  the  privileges  of  a  belli* 
gerent.   A  nation  which  has  nothing  to  offer  in  ex- 
change for  a  concession  is  not  in  the  same  position  as 
a  nation  which  can  confer  signal  advantages  in  return* 
A  creditor  who  has  taken  no  steps  to  enforce  the  pay- 
ment of  his  debt  is  not  in  the  same  position  as  a 
creditor  who  has  taken  successful  proceedings  against  the 
debtor. 

It  is  obvious,  therefore,  for  reasons  which  will 
hereafter  more  fully  appear,  that  the  maxim  has  no 
application  to  the  present  case.l^ 

Replying  to  the  Spanish  argument  from  the  principle  of  state 
equality,  M.  Buenz  saios 


18  Ibid. 1  p.  975.   See  also  Counter  Case  of  Italy, 
p*  1028.  * 
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We  cheerfully  admit  all  thatt  contending  at  the 
aaae  tine  that  those  principles  do  not  in  any  way  apply 
to  the  case  at  issue # 

The  blockading  powers  do  not  in  the  least  contest 
the  complete  and  natural  eqvtality  among  the  States  as 
States »  nor  did  they  ever  pretend  to  hare  a  right  to 
curtail  the  rights  of  a  third  party.   On  the  contrary 
they  added  to  those  rights  and  improved  the  statvts  of 
the  third  party •   Rat  how  abovit  the  reverse  of  the 
medal?   Can  a  third  party  acquire  rights  hy  acts  in 
which  it  had  no  part?   It  was  owing  to  the  military 
operations  of  the  blockading  powers  that  security  was  ' 
promised  and  her  customs  pledged  to  them  by  Venezuela 
for  their  claims.   By  what  title  do  the  other  creditor 
powers  demand  admission  to  that  right  acquired  by  acts 
in  which  they  had  no  part ^18 

The  award  recognized  the  soundness  of  the  argument 
advanced  by  the  blockading  powers  and  granted  preferential 
treatment*   Zt  stands  as  a  precedent  neither  for  nor  against 
the  equality  of  states.   It  is  authority  for  no  other  pro* 
position  than  that  in  a  case  like  the  one  under  considera- 
tion oosrelve  action  may  give  a  privileged  position  which 
carries  with  it  the  right  to  preferential  treatment. 

In  the  Forth  Atlantic  Coast  Fisheries  Arbitration  of 
1910  the  eqviality  of  nations  was  not  made  an  issue  in  so 
many  words i  but  It  would  seem  to  have  been  involved  in  the 
decision  of  the  first  of  the  seven  qviestions  submitted  to 

20 

the  tribunal.   The  treaty  of  1818  between  the  United  States 
and  Oreat  Britain  conceded  to  the  inhabitants  of  the  United 
States  the  liberty  to  take  fish  in  certain  British  terri- 


19  Ibid. ,  p.    1190.   See  also  the  arg-oment  of  Sir 
Robert  Finlay,  p^  1199. 

^    20  N,\.C.F.  Proceedings >  Vol.  I,  pp.   66  ff.;  Wilson, 
Hague  ArbitratTon  CasesT  PP#  154  ff . 
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torlal  wiiter^  on  the  Korth  Atlaniie  ooaet.   After  nearly  a 
oentviry  of  oontroverey  with  reference  to  the  scope  and  mean* 
Ing  of  the  treaty  the  two  countries  agreed  in  1909  to  have 
recourse  to  arbitration. 

The  very  nature  of  thi  right  defined  by  the  treaty  was 
placed  in  issue  by  the  first  qviestion.   Covild  dreat  Britain 
or  the  colonies  enact  reasonable  regulations  for  the  fisher- 
ies without  the  consent  of  the  United  States?   Covmsel  for 
the  United  States  denied  that  such  regulations  could  be 
applied  to  the  conmon  fisheries ^ 

Unless  their  appropriateness »  necessity »  reason- 
ableness, and  falmes:^  be  detersiined  by  the  United 
States  and  Oreat  Britain  by  common  accord  and  the 
United  States  concurs  in  their  enforcement.^^ 

It  was  argued  that  the  fishing  rights  constituted  an  inter- 
national seanritude  orer  the  territory  of  Great  Britain, 
restricting  sovereignty,  and  depriving  Great  Britain  of  its 
independent  right  of  regulation*   It  was  argued  further 
that  if  sovereignty  itself  was  not  limited  then  Great 
Britain  was  at  least  restricted  in  the  exercise  of  its  sov- 
ereignty In  the  treaty  waters. 

The  tribunal  resolved  the  question  into  two  contentions i 

1st.  Whether  the  right  of  regulating  reasonably 
the  liberties  conferred  by  the  Treaty  of  1818  resides 
in  Oreat  Britain} 

2nd.  And,  if  svich  right  does  so  exist,  whether 
such  reasonable  exercise  of  the  right  is  permitted  to 


21  N.A.C.P.  Proceedings ,  Vol.  I,  p.  66 
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Great  Rritaln  withoui-fooord  and  Goncurronce  of  the 
United  States. ^2 

Both  contentions  were  decided  agalnet  the  United  Statee, 

The  trlbvmal  denied  that  the  fishing  liberty  constituted  a 

servitude  In  derogation  of  sovereignty,  among  other  reasons, 

because  there  was  no  satisfactory  evidence  that  either 

British  or  Aserlcan  statesmen  were  fanlllar  with  the  doctrine 

In  1818;  because  a  servitude  predicates  an  express  grant  of 

a  sovereign  right,  whereas  the  treaty  granted  a  liberty  to 

fish,  which  was  a  pux^Iy  economic  right;  and  because  the 

notion  of  international  servitudes  originated  anong  the 

quae 1 *s over elgn ties  of  the  Holy  Roman  Kmplre,  whereas 


In  contradistinction  to  this  quasl*soverelgnty  with  Its 

Incoherent  attributes  acquired  at  various  times,  by 

various  means ,  and  not  Impaired  In  Its  character  by 

being  Incomplete  In  any  one  respect  or  by  being  limited 

In  favour  of  another  territory  and  its  possessor,  the 

modem  State,  and  particularly  (Ireat  Br^ltaln,  has  never 

admitted  partition  of  sovereignty,  owing  to  the  constl* 

tutlon  of  a  modern  State  requiring  essential  sovereignty 
and  Independence #^3 

The  tribunal  regarded  the  doctrine  of  International  servi- 
tudes as  being 

little  suited  to  the  principle  of  sovereignty  which 
prevails  In  States  under  a  system  of  constitutional 
government  such  as  Great  Britain  and  the  United  States, 
and  to  the  present  International  relations  of  sovereign 
{States. 

In  the  general  interest  of  the  community  of  nations  and  of 

the  parties  to  the  treaty,  it  was  declared,  svich  a  principle 


22  Ibid.,  Vole  I,  p.  74, 

23  Ibid,,  Vole  I,  PPe  75-77e 
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aould  b«  afflrrced  "only  on  the  e^p^ef^9^   evidence  of  an  inter- 
national contract.* 

The  contention  that  reasonable  exeroiae  of  Oreat  Britain's 
right  of  regulation  required  the  aoaord  and  ooncurrenoe  of 
the  United  States  waa  alao  rejected*   It  was  the  trihvmal^s 
opinion  that  such  a  concurrent  right  would  impair  the  aov- 
©reignty  and  independence  of  Great  Britain. 

Finally,  to  hold  that  the  United  states p  the  grantee 

of  the  fiehlng  right,  has  a  voice  in  the  preparation  of 

fishery  legislation  involves  the  recognition  of  a  right 

in  that  country  to  participate  in  the  internal  legisla* 

tion  of  Oreat  Britain  and  her  colonies »  and  to  that 

extent  would  reduce  these  countries  to  a  state  of  de- 
pendence. 24 

TCvery  suggestion  of  a  limitation  on  the  independence  or 
sovereignty  of  Oreat  Britain  was  repudiated. 

In  its  award,  however i  the  tribunal  recognised  the 
existence  of  a  permanent  limitation  upon  the  capacity  of 

« 

Oreat  Britain  to  regulate  its  fisheries,  a  limitation  of 

which  ffreat  Britain  eannot  divest  itself  by  its  own  act,  and 

one  which  in  a  sense  affects  its  capacity  in  relation  to  the 

entire  society  of  nations.   The  reasons  for  this  limitation 

were  stated  as  follows t 

^hlle  therefore  unable  to  concede  the  claim  of  the 
United  States  as  bpsed  on  the  treaty,  this  Tribunal 
considex^<  that  such   claim  has  been  and  is  to  some 
extent,  conceded  in  the  relations  now  existing  between 
the  two  Parties.   whatever  may  have  been  the  situation 
under  the  treaty  of  1818  standing  alone,  the  exercise 
of  the  right  of  regulation  inherent  in  Oreat  Britain 
has  been,  and  is,  limited  by  the  repeated  recognition 
of  the  obligations  already  referred  to,  by  the  limita- 


24   Ibid.,  Vol.  I,  p.  84. 
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ilons  Mtd   lifiblllties  accepted  in  the  special  agree- 
ment ^  by  the  unequivocal  position  aaaumeci  by  f(reat 
Britain  in  the  presentation  of  its  case  before  this 
Tribunal »  and  by  the  consequent  view  of  this  Tribunal ^ 
that  it  would  be  consistent  with  all  the  c ir cuius tances^ 
as  revealea  by  this  record »  as  to  the  duty  of  Great 
Britain^  that  she  should  submit  the  reasonableness  of 
any  future  regulation  to  such  an  impartial  arbitral 
iestf  affording  full  opport\mity  therefor »  as  is  here* 
after  reconmended  under  the  authority  of  Article  IV  of 
the  special  agreement ^  whenever  the  reasonableness  of 
any  reg-alation  is  objected  t9  or  challenged  by  the 
United  States  in  the  manner;  and  within  the  time  here- 
inafter specified  in  the  said  recommendation •^^ 

It  was  therefore  decided  that  while  the  right  to  regu- 
late without  the  consent  of  the  United  States  was  inherent 
in  the  sovereignty  of  Great  Britain,  the  exercise  of  that 
right  must  be  in  good  faith  and  in  accord  with  the  treaty; 
and  if  the  reasonableness  of  any  reg-alation  should  be  con- 
tested by  the  United  States  the  point  must  be  decided  by  an 
impartial  avithority^   The  effect  of  the  decision  is  well 
sanmarized  in  the  report  of  the  agent  of  the  United  States} 

It  is  evident 9  therefore!  that  as  result  of  the 
award  no  regulations  limiting  the  timei  manner  and  imple 
ments  of  fishing  can  hereafter  be  imposed  upon  Ameri- 
can fishermen  exercising  their  treaty  liberties  in  New- 
founaland  and  Canadian  waters  if  any  objection  has  been 
raised  to  them  by  the  United  States,  unless  their 
reasonableness,  necessity  and  fairness  has  been  approved 
by  an  impartial  commission  or  tribunal •  •  •  « 

Although  British  sovereign  rights  over  the  fish- 
eries in  British  waters  are  affirmed  in  th^  decision, 
nevertheless  the  exercise  of  avich  rights  is   effectively 
limited  by  the  award  to  the  extent  above  indicated .26 


25  Ibid. 

26  Ibid,,  Vol.    I,   pp.    16-16. 
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Am   a  difitlnevilshed  Briton  Is  said  to  have  renarkedt 
Britain  saved  her  sovereignty  but  lost  the  right  to  exercise 
lt«   Stated  in  tenss  of  equality  instead  of  terns  of  sov- 
ereignty and  independence »  the  soaewhat  anomalous  award  on 
question  one  anounts  to  this;   it  is  always  to  be  presvuned 
that  a  state  retains  an  unrestricted  capacity  for  rights 
equal  to  that  enjoyed  by  any  other  state t  but  by  treaty t 
usage t  special  agreement i  and  fonaal  admission  one  state  nay 
becoae  subject  to  a  permanent  limitation  upon  its  capacity 
to  exercise  certain  rights  without  becoming  subject  to  an 
international  servitude »  in  the  sense  of  a  limitation  on 
sovereignty* 

Ther^  is  one  international  case  in  which  the  broad 
general  principle  of  the  equality  of  nations  was  placed 
definitely  in  issue  and  Judicially  affirmed  as  essential  to 
the  right  decision  of  the  controversy.    That  case  is  the 
recent  one  of  Salvador  Jt  K i car agaa  decided  by  the  Central 
American  Court  of  Justice  in  1917.   As  a  precedent  the  case 
can  hardly  be  said  to  have  international  significance;  but 
technically  at  least  it  is  an  international  casot  and  it  may 
therefore  be  considered  here.   Salvador  filed  a  complaint 
with  the  ftoort  against  Micaragua^s  concession  of  a  naval 
base  to  the  United  States  under  the  terms  of  the  Bryan* 
Chamorro  Treaty.   It  was  contended  that  the  concession 
constituted  a  menace  to  Salvador's  national  security^  violate* 
ed  her  rights  of  co-ownership  in  the  Qulf  of  Ponseca^  and 


27   A.J.I.L*  (1917),  Vol.  XI,  pp.  674-730. 
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Inpairec)  her  l^siraRte  hopea  for  the  futvire  aa  a  Oantral 

Amor lean  nation •   The  Court  was  petitioned  to  enjoin  Kica- 

rasua  from  performing  it8  part  of  the  treaty.   The  Agadir 

incident  was  invoked  to  ahov  that  In  aiffiilar  Giroamatances^ 

when  Germany  threatened  to  seise  a  port  for  a  naral  base  on 

the  Norottcan  coaat^  9reat  Britain  and  Prance  protested  that 

aueh  a  baae  would  be  a  menace  to  their  national  aecvu^ity  and 

suoeeeded  in  prerentins  its  eatablishaent.   Ricaragua  denied 

that  there  was  any  parallel  between  the  Agadlr  incident  and 

the  proposed  concession  in  the  Oulf  of  Fonseca*   The  Court 

held  the  concession  a  menace  to  Salvador's  securltyt  reimrlc- 

ing  of  the  Agadir  Inclaenti 

In  the  opinion  of  the  Courts  the  Agadlr  case  is 

perfectly  applicable  to  the  arguHient  isaintained  by  tho 

high  party  conplalnant.   It  aaatters  not  thai  in  that 

case  the  parties  who  claiaed  that  their  righta  were 

"menaced**  were  great  military  Powers*   The  proposition 

was  there  adopted  as  a  fundamental  principle  of  public 

law  thnt   all  states  are  naturally  e^ual  and  that  they 

are  under  the  aarte  obligations  and  enjoy  the  sane 

rights  •   ''The  relative  nagnltvide/'  savs  Sir  ViXllam 

Scott »  referring  to  sovereign  states ^  creates  no 

distinction  of  rights  and  any  difference  that  nay  be 

claimed  in  respect  to  that  basis  must  be  considered  as 
a  usurpation • 28 

It  was  further  held  that  Nicaragua  was  under  an  obligation 
to  re4fBtabXish  and  maintain  the  legal  status  that  had  existed 
prior  to  the  conclusion  of  the  Bryan-Chamorro  Treaty?  but 
the  Court  pr%idently  declined  to  enjoin  Kicarag*aa  from 
filling  the  treaty  or  to  grant  other  relief. 


28  Ibid,,  ?ol.  XI,  p.  719* 
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IV 


KqUALITY  IW  THK  PROTir.Tr.  OP  SMALI.  OR  7VF.AK  NATIONS 

?h#  equality  of  nationB  has  been  invoked  much  more 

frequently  In  the  llterat\U'e  of  ciiploiMcy.   It  haB  been  the 

these  of  protests  of  the  anialler  and  weaker  nations  froa  the 

apology  of  Williaoi  the  SiXen.t*^^to  the  present  day.   l^urtem- 

burg  proteated  formally  in  16?>3  against  being  eKOluded  from 

the  OongreRa  of  Verona s 

Whatever  confidence  nay  be  due  by  reason  of  the 
wisdom  and  the  impartiality  of  the  powers  who  have 
inherited  the  influence  which  was  assvtmed  in  Europe  by 
Napoleon 9  it  is  nevertheless  difficult  not  to  fear  for 
the  independence  of  the  smaller  states,  if  ever  that 
protection  shovild  be  exeroised  by  less  devoted  or  less 
generovis  sovereigns, 30 

It  was  declared  that  the  way  in  which  the  great  powers  were 
attempting  to  supervise  the  common  interests  of  Kurope 
threatened  to  introduce  "more  or  less  alarming  principles" 
into  public  law,  and  justified  une  reserve  expresss  les 
droits  Inalienable  de  tout  Ktat  ind^pendant . 

When  the  Conference  of  London  was  called  by  the  great 
powers  in  1883  to  consider  the  exeeutlon  of  articles  64  and 
55  of  the  Treaty  of  Berlin ^  with  referenda  to  the  navigation 
of  the  Danube I  Roomania  asserted  its  right  to  participate  on 
the  basis  of  complete  equality,  and  justified  its  claim  by 


29  Figgis,  qet^son  to  Qrotlus ,  p.  242. 

30  B.F.B.F  ,  Tol.  %,   p.  895.   See  Mettemlch's  reply. 
Ibid.,  p.  898.   • 
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citing  its  interest  in  the  naviijation  of  the  Danube ,  i^^ 

representation  on  the  Danube  commission,  the  principles  of 

International  law,  and  the  express  terms  of  the  protocol  of 

the  Congrefls   of  Aix-la-Chapelle.       The  Roumanian  x^opreaenta- 

tive  at  London  declared^ 

The  participation  of  Rouisania  sur  la  pieU  cle  la 
[lua  i»rfalte  efialit6  with  the  other  powers  le  Indicated 
►y  the  vei'y  nature  of  tliingb.^l 

The  powers  declined  to  adnit  Rouraania  on  a  footing  of  equali- 
ty, and  Rovuwwla  oonaequently  refused  to  participate  at  all*'^ 

i^ore  recently,  in  the  litigation  to  whiah  refei'ence  has 
already  been  made,  Salvador  protested  against  the  Bryan* 
Chuiaorro  Treaty  because 

it  must  be  patent  to  everyone  that  the  establishment, 
by  a  powerful  state,  of  a  naval  base  in  the  imediate 
vicinity  of  the  Repviblic  of  El  Salvador  would  constitute 
a  serious  isenace  --  not  merely  imaginary,  but  real  and 
apparent  --  to  the  freedom  of  life  and  the  autonomy  of 
that  republicans 

More  recently  still,  China  has  declared,  with  reference 
to  the  Lansing«*Ishii  agreement,  that 

The  principle  adopted  by  the  Chinese  governaent 
toward  the  friendly  nations  has  always  been  one  of 
Just lee  and  equality.  •  •  • 

Hereafter  the  Chinese  Oovernment  will  still  adhere 
to  the  principles  hitherto  adopted,  and  hereby  it  is 
again  declared  that  the  Chinese  Government  will  not 


31  Jon  (Thica  to  Granville,  Ix>ndon,  Feb,  1,  18fi3, 
B.F.S.P. ,  Vol,  IJCXIV,  p,  1241. 

38  Same  to  same,  London,  Feb«  12,  1683,  ibld«,  p 
1250. 

33  A.J.I.U  (1917),  Vol.  XI,  p.  675. 
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Allow  Itself  to  bo  bovmd  by  itny  agrooraont  onterod  Into 
by  othor  riAtlons.Si 

Throughout  Latin  Anorioa  the  principle  of  state  equality 

la  regarded  ae  the  essential  premise  of  an  International 

Magna  Charta.   Dragons  declaration.  In  his  famous  dlspatoh 

to  the  minister  of  the  Argentine  Repvibllc  at  Washington, 

Peeenber  £9,  1902,  that 

Among  the  fundasiental  principles  of  public  Inter** 
national  law  which  humanity  has  consecrated,  one  of  the 
aost  precious  Is  that  which  decrees  that  all  states, 
whateyer  be  the  force  at  their  disposal,  are  entitles 
In  law,  perfectly  equal  one  to  another,  and  mutvially 
entitled  by  Tlrtue  thereof  to  the  same  consideration 
and  respect, ^^ 

was  received  with  universal  approval  In  the  capitals  of 

Central  and  South  America.   Secretary  Root^s  address  ^^ 

before  the  Third  Conference  of  the  American  Republics  at 

Rio  de  Janeiro  In  1906  evoked  a  similar  enthusiasm.   At 


the  Second  Hag-ae  Peace  Conference  in  1907  the  South  Ameri- 
can delegates  were  the  most  outspolcen  champions  of  complete 
equality •'''^  The  Declaration  of  the  Rights  of  Nations, 3® 
recently  Issued  by  the  American  Institute  of  International 


Law,  Is  an  accvirate  epitome  of  the  view  that  prevails 
throughout  the  republics  of  Central  and  South  America, 


34  Hew  York  Times,  Kov.  14,  1917, 

35  U,5,  Foreign  Relations  (1903),  p,  2. 

36  Root,  Latin  America  and  the  United  States,  p,  10. 

37  P,ax  Confer. ,  Yol.  I,  pp.  593,  333-334;  Vol.  II »  pp 
20,  147,  148-15S,  1R8,  180,  182,  018-622,  624-627,  643- 
650,  838. 

38  Supra ,  p.  193. 
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nqnALITY  IN  THK  PORT^iaN  POLICY  OF  TRK  imiTKD  STAT5S 

Throughout  its  history  the  United  States  has  professed 

to  stand  for  the  sane  principle ,  a  position  which  has  been 

frequently  affirmed  by  Its  official  spokesmen •   The  first 

foraal  and  official  statement  of  the  principle  In  America  Is 

the  opening  sentence  of  the  Peclaratlon  of  Independences 

When  In  the  course  of  human  events ^  It  becomes 
necessary  for  one  people  to  dlssolTe  the  political  bands 
which  have  connected  thea  with  another t  and  to  assume 
among  the  powers  of  the  earthy  the  separate  and  equal 
station  to  which  the  Laws  of  Nature  and  of  Nature *&  God 


entitle  them^  a  decent  respect  for  the  opinions  of  man- 
kind requires  that  they  should  declare  the  cavises  which 
Impel  them  to  the  separation* 

In  the  negotiations  for  peace  In  1782^  Jay  did  not  consider 
that  Independence  required  any  aid  or  validity  from  British 
aetSy  ^provided  that  nation  treated  us  as  she  treated  other 
nations 9  vis,,  on  a  footing  of  eqviallty*"39 

In  1706,  the  United  States  minister  to  Kngland  wrote 
to  Secretary  Pickering,  suggesting  that  open  letters  night 
be  obtained  from  the  French  and  British  ministers  In  order 
to  Insure  an  uninterrupted  passage.   Secretary  Pickering 
replied! 

If  a  public  minister  going  to  his  place  of  destination 
must  pass  through  the  territories  of  the  belligerent 
powers,  passports  for  him  through  a  neutral  would  be 


39  Jay  to  Livingston,  Paris,  Hov,  17,  1782,  7harton, 
ROTOl.  Pip  lorn  >  Corresp.  of  the  U#fi#f  Vol.  VI,  p.  17. 
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ezpadlent;  but  the  ocean  being  the  highway  of  all 
nations  9  it  would  seem  to  me  to  derogate  from  our  equal 
rights  as  a  sovereign  power ^  to  seek  protection  there 
under  any  passport  but  our  own.^0 


After  the  United  States  became  strong  enough  to  assert 
without  question  its  own  ** equal  rights  as  a  sovereign  power/ 
the  obligation  to  accord  similar  rights  of  equality  to  other 
and  weaker  nations  was  not  infrequently  invoked  against  it 
by  its  own  statesmen*   When  President  Orant^s  administra- 
tion employed  the  United  States  navy  in  support  of  negotia- 
tions for  the  acquisition  of  a  part  of  San  Domingo f  in  1871 » 
Senator  Sumner  secured  the  insertion  of  the  following  reso- 
lutions of  protest  in  the  records  of  Congress) 

Resolved^  That  since  the  equality  of  all  nations^ 
without  regard  to  population ^  sise»  or  power,  is  an 
axiom  of  International  Law,  as  the  equality  of  all  men 
is  an  axiom  of  our  Peclaration  of  Independence t  nothing 
can  be  done  to  a  small  or  weak  nation  that  would  not  be 
done  to  a  large  or  powerful  nation ,  or  that  we  would 


40  Pickering  to  King,  June  17,  1796,  Moore,  Digest, 
Vol.  IV,  p.  559»   Referring  to  the  basic  principles  of 
foreign  policy  established  during  Washington's  administra- 
tion, Johnson  says;   ^The  first  of  these  cardinal  doctrines 
was  that  of  impregnable  independence,  and  the  equal  sov- 
ereignty of  the  United  States  with  any  and  all  other  nations 
of  the  world •   Prance  more  than  any  other  had  striven  to 
deny  ana  to  prevent  this,  and  to  make  us  a  mere  dependency 
upon  her*   But  we  had  wisely  and  indeed  necessitously  insist 
ed  upon  fulfilment  of  the  Declaration  of  Indepenaence«   We 
were  no  quasi-statet  no  dwarf  or  cripple,  no  mere  probationer 
on  sufferance*   We  were  a  full-fledged,  full-grown  nation, 
possessed  of  all  the  functions,  powers,  and  rights  of 
national  sovereignty,  the  peer  in  legal  standing  of  any  other 
nation  in  the  world;  inalienably  endowed  with  roll  powers «  in 
Jefferson's  pithy  phrase,  *to  do  all  acts  and  things  which 
independent  States  may  of  right  do.*  **  America's  Foreign 
Relations ,  Vol.  I,  p.  801.   There  is  a  f'lavor  of  vain* 
glorlousness  about  the  statement,  but  it  gives  a  pretty 
accurate  description  of  the  spirit  of  American  statecraft  at 
the  end  of  the  eighteenth  century. 
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not  allow  to  bs  dono  to  oureelyes;  and  therefore  any 
treatment  of  the  republic  of  Raytl  by  the  Favy  of  the 
United  rotates  Inconsistent  with  this  princlpl^:^  is  an 
infraction  of  international  law  in  one  of  its  great 
safeguards,  and  should  be  disavowed  by  the  OoTemment  of 
the  United  States. 

Resolved  I  That  since  certain  naval  officers  of  the 
United  States t  with  large  war-vessels i  including  the 
monitor  called  the  Dictator  and  the  frigate  Severn,  with 
powerful  arimnentSt  acting  under  instructions  from  the 
Rxecutive  and  without  the  authority  of  an  act  of  Congress, 
have  entered  one  or  more  parts  of  the  republic  of  Rayti, 
a  friendly  nation,  and  under  the  menace  of  open  and 
instant  war  have  coerced  and  restrained  that  republic 
in  its  sovereignty  and  independence  under  International 
Law;  therefore,  in  justice  to  the  republic  of  Hayti,  also 
in  recognition  of  its  equal  rights  in  the  family  of 
nations,  and  in  deference  to  the  fundamental  principles 
of  our  institutions,  these  hostile  acts  should  be  diss* 
vowed  by  the  Oovemaent  of  the  Uniteo  States  .^^ 

Slecretary  Bayard  gave  official  expression  to  the  same 

principle  fifteen  years  later  in  his  report  on  Pelletier*s 

easel 

By  the  law  of  nations,  it  must  be  remembered,  all 
sovereign  states  are  to  be  treated  as  equals.   There 
is  no  distinction  between  strong  states  and  weak;  the 
weak  are  to  have  assigned  to  then  the  same  territorial 
sanctities  as  the  strong  enjoy*   There  is  a  good  reason 
for  this.   Were  it  not  so,  weak  states  would  be  the 
objects  of  rapine,  which  would  not  only  disgrace  civili- 
sation, but  worald  destroy  the  security  of  the  seas,  by 
breeding  hordes  of  marauders  and  buccaneers,  who  would 
find  their  spoil  in  commrunities  which  have  no  adeqviate 
power  of  self-defense.*2 

Pis cussing  the  question  of  diplomatic  intervention  in  behalf 
of  disappointed  litigants,  Secretary  Qresham  declared  in 
1893  that  "complete  reciprocal  international  equality** 


41  March  H3,   1871,  Cong,  Globe,  42id  Cong«   1st  session 
(1871),   Pt*    I,   p.   235. 

42  Sen*  Kx«  Doc« ,  49th  Cong.   2d  sess.    (1886«87},  TTol. 
I,  No.   64,   p.    14. 
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exlsted  between  the  United  States  and  Meiclco*^^ 

Such  aii«ual  aesertlona  of  the  principle »  however  ^  were 
not  enough  to  prerent  the  growth  of  the  idea^  in  many   par ta 
of  South  AmerieHf  that  the  Monroe  Pootrine  **  implied  or  «ar«* 
ried  with  it,  an  aasuaption  of  superiority t  and  of  a  right 
to  exerciae  aome  kind  of  protectorate  over  the  countries  to 
whoee  territory  that  doctrine  applies •**   One  of  the  purposes 
of  Secretary  Root's  nission  to  South  Aaerica  in  1906  waa  "to 
dispel  this  unfounded  impress  ion  •**  ^^  In  an  address  before 
the  Third  Conference  of  The  American  Republics  at  Rio  de 


Janeiro  on  July  31 ,  1906,  he  saidi 

We  wish  for  no  victories  but  those  of  peace;  for 
no  territory  except  our  own;  for  no  soTereignty  except 
sovereignty  over  ourselves.   We  deem  the  independence 
and  e(ivial  rights  of  the  smallest  and  weakest  msinber  of 
the  family  of  nations  entitled  to  as  ouch  respect  as 
those  of  the  greatest  empire)  and  we  deem  the  obser- 
vance of  that  respect  the  chief  guaranty  of  the  weak 
against  the  oppression  of  the  strong.   We  neither 
claira  nor  desire  any  rights  or  privileges  or  powers  that 
we  do  not  freely  concede  to  every  Aiaarican  republic* 
Te  wish  to  increase  our  prosperity t  to  expand  our  trade ^ 
to  gi'ow  in  wealthy  in  wisdoSf  and  in  spirit;  but  our 
conception  of  the  trvie  way  to  accomplish  this  is  not 
to  pull  down  others  and  profit  by  their  ruin^  but  to 
help  all  friends  to  *a  coiamon  prosperity  and  a  common 

growth^  that  we  may  become  greater  and  stronger  to* 
gather .46 


43  Oresham  to  Ryan,  Apr*  26,  1893,  Moore,  Pigest,  Vol. 
VI,  p.  270. 

44  President  Roosevelt's  message  to  Congress,  Dec*  3, 
1906,  House  Docs.,  59th  Cong.  2d  sess«  (1906*07),  Vol.  I, 
Pt.  I,  p.  xlvii. 

45  Latin  America  and  the  United  States,  p.  10. 
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Secratary  Hoot's  declaration  waa  publicly  approved  by 
President  Roosevelt  In  his  message  to  Congress  of  December 
3,  1906 #   After  quoting  the  passage  from  Secretary  Root's 
address  I  printed  above »  the  President  continued t 


These  words  appear  to  have  been  received  with 
acclaim  In  every  part  of  South  America •   They  have  my 
hearty  approval »  as  I  am  sure  they  will  have  yours,  and 
Z  eannot  be  wrong  In  the  conviction  that  they  correctly 
represent  the  sentiments  of  the  whole  American  people *^^ 

Americans  belief  In  the  eq;iallty  of  nations  was  reafr 

firmed  by  former  Secretary  Root  In  his  welcome  to  Latin 

American  publicists  taking  i>art  In  the  Second  Pan  American 

Helentlflc  Congress  at  Washington!  December  30 ,  1915 »   Re 

aaldt 

It  Is  nearly  ten  years  ago  when  your  people »  gentlemen » 
and  the  other  peoples  of  Sovith  America,  were  good 
enough  to  give  serious  and  respectful  consideration  to 
a  message  that  It  was  my  fortune  to  take  from  this  great 
and  powerful  republic  of  North  America  to  the  other 
American  nations.   I  wish  to  say  to  you,  gentlemen,  and 
to  all  my  Latin  American  friends  here  in  this  congress , 
that  everything  that  I  said  in  behalf  of  the  Oovernment 
of  the  United  Statea  at  Rio  de  Janeiro  in  1906  is  true 
now  as  it  was  then.   There  has  been  no  departure  from 
the  standard  of  feeling  and  of  policy  which  was  declared 
then  In  behalf  of  the  American  people*   On  the  con* 
trary,  there  is  throughout  the  people  of  this  country 
a  fuller  realisation  of  the  duty  and  the  morality  and 
the  high  policy  of  that  standax^d. 

.  •  •  The  great  body  of  the  people  of  these  United 
States  love  Justice,  not  merely  as  they  demand  it  for 
themselves,  but  in  being  willing  to  render  it  to  others. 
We  believe  in  the  Independence  and  the  dignity  of 
nations 9  and  while  we  are  great,  we  estimate  oar  great* 
ness  as  one  of  the  least  of  our  possessions,  and  we  hold 
the  smallest  state,  be  it  upon  an  island  of  the  Carib- 
bean or  anywhere  In  Central  or  South  America,  as  our 
equal  in  dignity,  in  the  right  to  respect  and  in  the 
right  to  the  treatment  of  an  equal.   We  believe  that 


46  Supra,  note  44. 
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nabilit?  of  spirit 9  that  high  Ideals »  that  capacity  for 
sacrifice  ars  nobler  than  i&aterlal  wealth.   We  know 
that  these  can  be  fo\md  In  the  little  state  as  well  as 
In  the  big  one*   In  our  respect  for  you  who  are  small, 
and  for  you  who  are  greats  there  can  be  no  elesM^nt  of 
condea cens Ion  or  patronage,  for  that  would  do  violence 
to  our  own  conception  ot   the  dignity  of  independent 
sovereignty.   We  desire  no  benefits  which  are  not  the 
benefits  rendered  by  honorable  equals  to  each  other* 
We  seek  no  control  that  we  are  unwilling  to  concede  to 
others,  and  so  long  as  the  spirit  of  Aaerican  freedom 
shall  continue,  it  will  range  us  side  by  side  with  you, 
great  and  small,  in  the  maintenance  of  the  rights  of 
nations,  the  rights  which  exist  as  against  *as  and  as 
against  all  the  rest  of  the  world « ^7 


That  respect  for  the  equality  of  nations  should  be  regarded 
as  a  cardinal  principle  of  American  foreign  policy  has  been 
emphatically  and  repeatedly  asserted  in  the  reesnt  diplomatic 
utterances  of  President  Wilson.^^ 


▼I 


KtiUALITY  IK  THS  HAOUK  Pi: ACE  CONFKRTKCFr* 

The  meeting  of  the  two  Peace  Conferences  at  The  Hague 
in  1899  and  1907  gave  rise  to  some  new  and  perplexing 
questions  with  respect  to  the  application  of  equality  as  a 

49 

practical  rule.^  The  Conferences  themselves  were  heralded 
by  many  as  an  affirmation  in  the  domain  of  practical  politics 


47  Latin  America  and  the  United  S tates ,  p*  292. 

48  Sea  Infra,  p.  227. 

49  Cf.  flicks »   in  A.J.I.L.    (1908),  Vol.   II,  pp.   530 
561,  and  ISuber,  Die  Gleichhelt  der  Staaten. 
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of  the  equality  of  nRtions^^O  Both  In  respect  to  composition 
and  procedure  the  first  Conference  was  based  vipon  ecf^ality. 
The  same  principle  was  given  greater  significance  in  the 
second  through  the  representation  of  the  republics  of  Central 
and  Bouth  America.   Speaking  of  the  participation  of  the 
republics  of  the  New  Worlds  in  the  closing  session^  the  first 

« 

delegate  from  the  Argentine  Repviblic  saidt 

It  signalises  a  benefit  that  is  general^  that  denotes 
progress t  and  that  implies  an  improrement  in  public  law 
which^  because  of  its  uniyersal  nature t  reqviires  the 
"•concensus"  of  all  sovereignties  without  distinction 
between  states  or  continents.   We  may  sffirm  hereafter 
that  the  political  equality  of  states  has  ceased  to  be 
a  fiction,  and  that  it  continues ,  established  as  an 
obvious  reality. 51 

The  system  of  arbitration  established  by  the  first  Con- 
ference has  been  cited  frequently  as  recognising  the  essential 
equality  of  states.   A  very  able  address  by  Ltfon  Bourgeois » 
in  support  of  the  convention  by  which  the  system  was  insti- 
tuted, is  often  quoted.   In  the  course  of  that  address  he 
declared I 

Oentlemen,  what  is  now  the  rule  among  individual 
men  will  hereafter  obtain  among  nations.   Such  inter* 
national  institutions  as  these  will  be  the  protection 
of  the  weak  against  the  powerful.   In  the  conflicts 
of  brute  force,  where  fighters  of  flesh  and  with  steel 


50  In  other  qvi^^rters,  on  the  other  hand,  they  were 
denounced  as  conclusive  proof  of  the  inpossibility  of  eqviality 
as  a  practical  principle.   See  The  London  Times,  Sept.  14, 
1907,  p.  9C5  Sept.  21,  1907,  p.  9cj  Oct.  19,  19C7,  p.  9c; 
Oct.  21,  1907,  p.  3f}  and  Oct.  24,  1907 j  The  Spectator  (1907), 
Tol.  99,  pp.  418,  472. 

51  Paux  Confer, ,  Vol.  I,  p.  593. 

52  See  ibid..  Vol.  IT,  pp.  160,  619,  625,  643. 
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ar«  in  llne^  wa  imv  speak  of  great  PowarB  and  soalli 
of  weak  and  of  mighty*   When  swords  are  thrown  In  the 
balance 9  one  side  nay  easily  outweigh  the  other*   But 
In  the  weighing  of  rights  and  Ideas  dlSi>arlty  ceases » 
and  the  rights  of  the  SBiallest  and  weakest  Powers  count 
as  isuch  In  the  scales  as  those  of  the  mightiest. ^3 

At  the  second  Conference  an  attempt  was  oade  to  Instlr. 
tute  two  supernatlonal  trllranalSt  ti  peraunnent  prise  court » 
and  a  peroanent  court  of  arbitral  Justice*   The  composition 
of  the  tribunal  beccuM  one  of  the  most  controverted  points 
In  each  Instancop  the  smaller  states  demanding  perfect 
equality  of  representation  on  the  proposed  courts »  while  the 
groat  powers  were  unwilling  that  permanent  tribunals  should 
be  constituted  on  that  basis*   The  controversy  provoked 
more  discuss Ion  of  the  principle  of  equality  than  had  ever 
taken  place  before  eutslde  the  writings  of  the  publicists » 

In  the  case  of  the  prise  courts  many  of  the  smaller 
states  eventually  waived  thelrAVo  perfect  equality  of  repre- 
sentation*^^ Others »  however »  qualified  their  vote  for  the 
project  with  reservations  as  to  the  court^s  composition* 
Thus  the  Haitian  delegation  made  a  formal  reservation 

as  regards  article  15 ^  which,  for  the  composition  of  the 
Couz'ti  has  not  adopted  the  principle  of  absolute  equality 
among  all  the  sovereign  Powers  called  together  In  that 
capacity  and  represented  at  the  Conference *^^ 


53  Confer*  Int* ,  Pt*  IV^  p*  76  ( trans 1.  from  Bolls, 
Peace  Conference  at  The  Hague ,  p*  274.)*   See  also  Deux* 
Conf<r#,  Vol>  II,  p*  88. 

54  See  Peax  Confer* ,  Vol*  I^  pn*  185-169;  Vol.  11,  pp* 

11-33,  797,  e^TTeW: 

55  Ibid* ,  Vol*  I,  p*  168*   The  final  vote,  with  absten 
tlons  and  reservations,  Is  given  loc.  clt. 
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Th«  Tonesuttlitn  dalegatlon  protested  agnlnst  the  plan  because 
It  did  n«t  reoofnlse  the  absolute  equality  of  soYerelgn 
states*  and  abstained  from  voting.   The  delegation  deelared 

« 

in  th«  first  eoflURltite  tbAi 

the  Soooad  Peace  Gonf erence.  bein^  a  universal  asaeubXyt 
Its  task  was  to  establish  prinslplea  which  aould  be 
unlTersally  a4i^itted  and  to  ereate  institutions  guaran- 
teeing»  in  absolute  eqviality^  the  interests  which  every 
state  deess  essential  to  its  sovereignty » 

It  wovild  be  superfluous »  after  the  prolonged  deli- 
berations of  the  Coamittee  of  Exaciinationt  to  elucidate 
again  a  doctrine  which  may  be  considered  as  consecrated 
by  juridical  eonsoience  of  the  whole  world  and  which^ 
moreover 9  has  been  expressly  admitted  at  the  time  of 
the  calling  of  the  Second  Conference »  fron  the  Boaent 
when  it  began  its  labors e^^ 

The  smaller  states  were  so  successrul  in  asserting  their 

claim  to  equal  representation  in  case  of  the  proposed  court 

of  arbitral  Justice  that  no  convention  oould  be  agreed 

upon*   The  delegate  from  Switzerland  was  frankly  skeptical 

as  to  the  poesibiXity  of  constituting  such  a  oourt^  but  took 

the  keenest  satisfaction  in  observing  that  throughout  the 

debates 

it  had  b^en  recognized  that  the  priinordial  principle  of 
the  law  of  nations »  the  absolute  equality  of  sovereign 
states I  was  perfectly  unimpeachable  (parfaitement 
intangible) e ^8 


56  Ibid.,  Vol.  II,  p.  20. 

57  Ibid.,  Vol.  I,  pp.  332-535}  Vol.  II,  pp.  144-160, 
177-190,  335,  63?.,  697, 

68  Ibid.,  Vol.  II,  p.  145. 
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The  Pominioan  Republic's  representatlre  declared  that 

In  aplte  of  material  differences  of  population »  terri- 
torial extent t  wealthy  political  position  and  influence 
in  the  worldy  and  even  of  scientific  culVoref  existing 
anong  the  different  states  that  ought  to  concur  in  the 
foraatloo  of  this  sreat  international  tribunal^  it  is 
evident  that  there  is  no  adequate  reason  for  sacri- 
flcingf  in  the  s^ene  of  compos ition»  the  rondaaental 
principle  of  the  equality  of  states  here  where  it  exists » 
as  it  does  for  private  individuals »  before  the  law « 69 

The  Brazilian  delegate »  Barbosa,  was  the  most  uncoapromis ing 
and  brilliant  exponent  of  the  point  of  view  of  the  smaller 
states •   His  addressee  on the  subject  ef  equality  are  classi- 
cal expositions  of  the  extrene  interpretation  of  that  lurin- 
eiple.   In  an  impassioned  speech  before  the  first  committee t 
he  sald» 

There  are»  no  doubts  between  state  and  state »  as  between 
individual  and  individual ,  diffoi-ences  of  culture »  of 
honesty 9  of  wealth »  of  physical  strengths   But  is 
there  any  difference  arising  therefrom  as  to  their 
essential  right&T   Civil  rights  are  identical  for  all 
men*   Political  rights  are  the  same  for  all  citisens. 
Lord  Kelvin  or  Mr.  John  Morley  have  the  same  voice  In 
the  election  of  the  sovereign  Parliament  of  Great  Brit- 
ain as  a  workingman  mentally  famished  by  the  misery  of 
his  labors*   And  yet»  is  the  normal  intelligence  of 
said  artisan  I  placed  at  the  lower  level  by  his  sviffering 
and  toil 9  to  be  compared  with  that  of  the  statesman  or  of 
the  man  of  science?   Well^  then,  sovereignty  is  the 
prime  and  elemental  right  of  constituted  and  independent 
states*   Therefore  sovereignty  signifies  equality «   In 
theory 0  as  in  practice »  sovereignty  is  absolute*   It 
knows  no  grades*   The  Juridical  administration  of  law 
is  a  branch  of  aovereisnty.   If  there  must  be  among 
States  a  common  organ  of  justice »  all  States  must  have 
of  necessity  an  equivalent  representation*®^ 


59  Ibid*,  Vol.  II,  p*  147. 

60  Ibid.,  Vol*  II,  pp*  148-155,  618-622,  624-627, 
645-650* 

61  Ibid*,  Vol.  II,  p*  150  (Perez*  transl.). 
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SQUALITY  in  THK  PIPLDMATIC  PAPERS  OP  THS  WORLD  WAR 

The  world  war  has  brought  new  professions  of  fsith  in 
ths  sq'tuilit?  of  nations  •   The  orashlng  of  small  states 
unforVonately  situated  in  the  path  of  invasion  and  the 
idealisfii  which  has  been  bom  of  the  world* s  suf ferine  have 
aroused  a  new  interest  in  the  safeg-aardins  of  little  nations. 
This  interest  is  reflected  Bore  and  sore  in  the  utterances  of 
statesaen*   Its  cosunon  expression  is  similar  to  the  familiar 
language  of  the  books. 

The  Aaeriean  note  of  Mareh  30 »  1915 »  protesting  against 

the  British  Order  in  Council  restricting  neutral  trade  with 

OeraanTi  asserted  *the  principle  of  unirersal  equality  of 

sovereignty  on  the  high  seas  as  between  belligerents  and 

nations  not  engaged  in  war»"  subject  to  certain  recognised 

exceptions  in  case  of  unneutral  service »  contraband  trade t 

and  blockade.   President  Wilson  asserted  the  universal 

applieatlon  of  the  principle f  in  his  address  to  the  United 

States  Senate  of  Jamiary  ZZ ,   1917 »  catllnlng  the  terzas  upon 

which  the  Ohited  States  would  .be  willing  to  Join  the  other 

eivilised  nations  of  the  earth  in  guaranteeing  the  permanence 

of  peace.   Re  saidr 

Only  a  peace  between  equals  can  last.  Only  a  peace  the 
very  principle  of  which  is  equality  and  a  common  partici- 
pation in  a  common  benefit.   The  right  state  of  mindi 


62  A.J.T.L.  Suppl.  (1915),  Vol.. 17,  Special  Number, 
p.  ll^. 
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the  right  feellnc;  between  nations  t  l8  ae  necessary  for 
a  lasting  peace  as  Is  the  just  settleisent  of  vexed 
questions  of  territory  or  of  racial  and  national 
alleglanoe» 

The  eq\iallty  of  nations  vipon  whloh  peace  must  be 
founded  If  It  Is  to  last  must  be  an  equality  of  rights; 
the  guarantees  exchanged  snost  neither  recognise  nor 
Imply  a  difference  between  big  nations  and  smXX» 
between  those  that  are  powerful  and  those  that  are  weak« 
Right  raost  be  based  upon  the  ceamon  strengthf  not  upon 
the  Individual  strength^  of  the  nations  upon  whose 
aoncert  peace  will  depend*   Squallty  of  territory  or 
of  resources  there  of  coarse  cannot  be;  nor  any  other 
sort  of  equality  not  gained  In  the  ordinary  peaoerul 
and  legitimate  development  of  the  peoples  themselves « 
dut  no  one  aii^ks  or  expects  anything  more  than  an  equality 
of  rights.   Mankind  Is  looking  now  for  freedom  of  llfSi 
not  for  equipoises  of  power. ^^ 


Agaln^  In  his  Inaugural  address  of  March  5,  1917^  the  Presl* 
dent  began  his  declaration  of  American  principles  with  the 
assertion 

That  all  nations  are  equally  Interested  In  the 
peace  of  the  world  and  In  the  political  stability  of 
free  peoples ^  and  equally  responsible  for  their  main- 
tenance. 

That  the  essential  principle  of  peaoe  Is  the 
aoVoal  equality  of  nations  In  all  matters  of  right  or 
privilege. 6* 

A  little  later.  In  his  war  message  to  Congress ,  he  declared 

that  the  United  States  would  fight 

for  democracy t  for  the  right  of  those  who  submit  to 
authority  to  have  a  voice  In  their  own  governments,  for 
the  rights  and  liberties  of  small  nations,  for  a  uni- 
versal dominion  of  right  by  such  a  concert  of  free 
peoples  as  shall  bring  peace  and  safety  to  all  nations 
and  make  the  world  Itself  at  last  free.^^ 


63  Cong.  Record,  64th  Cong.,  ^ia  seee.  (1917),  Vol.  54, 

64  Cong.  Record «  65th  Cong.,  Special  seas.  (1917) »  Vol. 
5&I  Pt.  If  p.  3* 

^^     <^o^}g«  Record,  65th  Cong,,  let  seas.  (1917),  Vol.  55, 
Pt.  I,   p.  loi. 
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AddrMSing  CongrMS  on  Poa#iBbar  4,  1917 »  h«  rMiffirsed  hia 
belief  in  "Just lee  imd  tq-tMllty  of  rlghta**  wm   tssentliil  to 

ponmnent  foundations  of  world  poaoe* 

* 
These  declarations  hUTe  had  their  reaction  at  other 

oapltals.  In  the  Oernan  Oovemment's  reply  to  Popsr  Bene- 
dict's peace  note  It  was  Insisted  that  before  the  outbreak 
of  war 

Oenvany  sou^t  within  her  national  frontiers  the  free 
developnent  of  her  spiritual  and  oiaterlal  possessions , 
and  outside  the  Imperial  territory  unhindered  conpetl- 
tlon  with  nations  enjoying  equal  rights  and  equal 
eateea*^*^ 

The  Oersan  OoTenxBent  «lght  have  el  tee  the  SaperorU  message 
of  Mareh  21»  1871»  to  the  first  Relchstsgt  In  which  he  de* 
olared  tlutt 

The  respect  whlqh  Qeraany  deaanda  for  Its  own  Inde- 
pendence will  be  accorded  freely  to  the  Independence  of 
all  other  states  and  peopleat  the  weak  no  less  than  the 
powerful •^fi 

There  Is  a  most  explicit  affirmation  of  equality  In  the 

statement  made  by  Premier  Lloyd  Oeorge  to  the  British  Trade 

Union  Conference  on^January  5,  1918.       Referring  to  Covmt 

Csemln's  statement  of  December  25 ^  1917 ^  the  Prime  Minister 

aald^ 

Does  It  mean  that  Belgium^  and  Serbia »  Montenegro 
and  Roumanla  will  be  as  Independent  and  as  free  to  direct 
their  own  destinies  as  the  German  or  any  other  nation? 
Or  does  It  mean  that  all  manner  of  Interferences  and 
restrictions,  political  and  economic ,  Incompatible  with 
the  status  and  dignity  of  a  free  and  self-respecting 


66  Gong*  Record,  65th  Cong^ ,  Sd  sess.  (1917 )|  Vol*  56, 

t%.    Ig   p«  2lT 

67  A.J.I.L.  Supp-l,  (1917),  Vol.  XT,  p.  219. 

68  Oarals,  Insiltutlonen,  seo.  PA,   p.  92. 
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people  I  Are  to  be  IrapoeedT   If  this  is  the  Intention 
then  there  will  be  one  kind  of  Independence  for  a  great 
nation  and  an  Inferior  kind  of  Independence  for  a  amall 
nation.   We  sost  know  what  la  aeant  for  equality  of 
rl^t  amons  nations,  small  as  well  as  great.  Is  one  of 
the  fundamental  Issues  this  country  and  her  Allies  are 
fighting  to  establish  In  this  war.&9 


VIII 


GUMHART 

There  Is  little  that  need  be  said,  by  way  of  suimaryi 
of  the  formal  statements  of  equality  that  appear  In  the  docu* 
mentary  literature  of  the  past  century •   In  general,  they 
simply  echo  the  familiar  statements  of  the  text-books  and 
the  treatises.   The  language  of  Sir  William  Scott  and  Chief 
Justice  Marshall  was  the  language  of  Bvirlamaqul,  Tattelp  and 
their  contemporaries,  nor  did  those  distinguished  Judges  add 
anything  to  a  conception  which  had  already  reached  a  mature 
deyelopment  In  the  writings  of  the  classical  publicists. 
The  same  conception  comes  clrcultously  from  the  publicists  in 
the  American  Institute's  Peclaratlon  of  the  Rights  of  Nations. 
The  naturalist  Idea,  Indeed  the  very  words  In  which  It  was 
expounded,  reappear  In  the  protests  of  smaller  nations,  before 
International  tribunals.  In  diplomatic  papers,  and  In  the 
Peace  Conferences  at  The  Hague.   The  application  of  the 
principle  gives  rise  to  new  problems  at  The  Hague,  but  the 
principle  Itself  remains  unchanged.   So  In  the  diplomatic 


69  Authorized  version  aa  pabllshed  by  the  British 
Oovernment  (New  Yorky  George  H.  Toran  Company,  1918),  p.  5. 
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uttermnoed  provoked  by  tha  present  war,  the  equality  of 
nations  ia  asserted  with  an  understanding  and  in  language, 
if  one  be  permitted  to  interpolate  the  **Law8  of  Mature  and 
of  nature *s  Ood,**  that  would  have  been  understood  as  readily 
among  statesmen  and  publicists  of  the  eighteenth  century. 

Those  who  affirm  as  well  as  those  who  deny  the  principle 
of  equality  agree  that  the  practice  of  nations  tends  to 
impose  limitations  upon  it«   These  limitations »  their  nature, 
and  significance  constitute  the  subject-matter  of  succeeding 
chapters* 
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CHAFTER  VX.    IHT8RNAL  LIMITATIONS  UfOfi  TH£  SC^UALIIY  OP  STA355 


THK  KATTOK  OF  INTKRNAI.  LIMIT  AT  lOKS 

It  haul  ¥#en  ]ioini«d  oat  thai  aqviality  aaong  membsi^fl  of 
tlM  ii0«loty  of  natlonii  is   a  Batter  of  capacity •   Limitations 
upon  oapaoity  iHty  bo  olthor  intomal  or  oxtomalp  Internal 
aa  they  are  the  reault  oif  the  state* a  organic  oonstitationt 
and  external  as  they  are  the  oonsequenee  of  relatione  with 
other  nenbers  of  international  society • 

Internal  limitations  upon  equality  are  imposed  by  the 
randa&ental  organisation  of  the  state #   Before  it  can 
acquire  personality  in  the  law  of  nations  the  state  flrost  hare 
do  facto  existence.   This  existence  requires  a  considerable 
population »  occupying  a  definite  territory t  having  a 
separate  political  organisation  or  goTernment »  and  capable 
of  entering  into  relations »  by  means  of  its  govemaenty  with 
Bieabers  of  the  society  of  nations*   The  de  facto  entity  thus 
constituted  acquires  de  Jure  personality  through  recognition 
by  Bombers  of  the  international  coamunity. 

As  a  Juristic  person  in  the  society  of  nations  the  state 
can  express  itself  only  through  its  governi&ent,  which  is 
defined  and  limited  in  its  organic  constitution •  -  As 
Despagnet  saysr 
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The  relatioiui  of  the  oonstltutlonal  law  of  oaoh 
country  to  International  law  are  easy  enough  to  under-^ 
etand.   We  know  indeed  that  toy  the  Tory  neeeeeity  of 
things  states  can  enter  into  relations  among  theaselTes 
only  by  means  of  an  ageaey  whieh  is  invested ^  from  this 
point  of  view 9  with  the  powex*s  of  the  state »  and  which 
represents  the  latter,  eonsidered  as  a  moral  person, 
either  as  it  aequires  rights  or  attempts  to  enforce 
rights  prewiously  acquired,  or  as  it  is  obliged  to 
respond  to  its  obligations #^ 

Publicists  frequently  assert  that  the  law  of  nations 

has  no  concern  with  the  constitution  of  a  states   Philli* 

more  saysi 

It  is  a  sound  general  principle,  and  one  to  be  laid 
down  at  the  threshhold  of  the  science  of  whieh  we  are 
treating,  that  International  Law  has  no  concern  with 
the  form,  character,  or  power  of  the  constitution  or 
government  of  a  State,  with  the  religion  of  its  inhabi-' 
tants,  the  extent  of  its  domain,  or  the  importance  of 
its  position  and  influence  in  the  commonwealth  of 
nations ,2 

This  nust  be  taken  to  mean  that,  so  far  as  the  law  of 

nation*  is  concerned,  the  different  peoples  are  free  to 

set  up  whatever  constitution  or  government  they  choose^ 

It  cannot  be  taken  to  mean  that  the  law  of  nations  is  blind 


to  all  variations  in  the  constitutions  and  governments  of 
states,  for  certain  of  those  variations  are  the  source  of 
important  capacities  and  incapacities  with  respect  to  inter-* 
national  relations • 


1  R.O.O.I.P^  (1895),  Vol.  II,  p.  184. 


2     Commentaries t  Vol,  I,  p.  81.       See  also  Pradier- 
Fod^rd,  Droit  int,  pub. >  sec.   149,  Vol.  I,  p.  256|  Talker, 
Manuals  p.   13;  Woolsey,   Int.   Iaw>  sec.   39,   p.   39.         Cf . 
Pespa^net,   in  K.a.D.T.P."Tl89'5TT  Vol.   II,   pp.   184-199> 
Pillet,   in  ibid.    (1898),  Vol.  V,   p.   86. 


J . 


I 


\ 


•  i 


'         '^ 


•    •  •  «    . J.       »; 


!     ,'-. 


I         • 


■  '    t»       -. 


^• 


s 


t 


. '        1.        .«•   • 


'  ■  '  * 


t 


.» 


.     .    r  .' 


).' 


,   1 


V    i 


)      f 


* 


*  « 


.     ♦' 


.    t 


/         .* 


*  , 


'     ■     f     . 


I  . 


4 
»        • 


%.      / 


1  •        t  •  • 


r.K 


.    ^    M 


-     l.v 


«. 


>.'      & 


^1 


ij 


-    "J 


"8 


I 


:     '.  * 


m        ■ 

1    *     •   • 


234- 


In  eonaldorlng  the  Xegul  ciipAoity  of  the  state  as  an 
International  person  it  is  Important  to  distinguish  aapaclty 
for  ri^ts  and  for  transactions  •   A  right  csay  be  defined  as 
a  power  in  the  state  of  exacting  a  certain  act,  forbearance p 
or  benefit t  on  account  of  a  particular  interest »  with  the 
aid  and  assent  of  the  law  of  nations.   A  transaction,  on 
the  other  hand,  is  an  aet  or  aanifestation  of  will  on  the 
part  of  the  state,  directed  to  a  possible  result  which  in 
permit  ted  by  the  law  or  nations,  and  the  intent  and  purpoi^e 
of  which  is  to  bring  about  certain  legal  consequences «   Both 
of  these  conceptions  are  included  in  the  idea  of  legal 
capacity.   Indeed,  the  capacity  to  enter  into  certain  trans- 


actions Bay  be  quite  as  iaportant  to  the  state  as  capacity 
for  rights.    If  the  only  agency  through  which  the  state 
can  express  itself  internationally  is  incapable,  under  the 
organic  law,  of  acquiring  certain  rights,  entering  into 
certain  transactions,  or  of  undertaking  other  transactions 
except  according  to  prescribed  methods  of  procedure,  then 
the  capacity  of  the  state  itself  nay  be  said  to  be  organi- 
cally limited.^ 


3  A  similar  view,  in  relation  to  the  internal  capacity 
of  the  state,  has  been  presented  by  Gray  in  his  comments  on 
the  Austinian  theory  of  sovereignty.  •  He  says:  ''The  txMth 
is  that  the  ideal  or  fictitious  entity,  the  State,  can 
manifest  itself  only  through  organs,  and  these  organs  may  be 
so  limited  that  there  are  certain  acts  they  cannot  perform, 
and  therefore  there  may  be  no  one  sovereign  in  Aostin^s 
sense,  with  complete  powers.   Such  is  the  case  in  the  United 
States  of  America*"   Mature  and  Sources  of  the  Law^  sec. 
180,  p*  76. 
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Internal  X  1ml  tat  ions  upon  legal  capacity  urast  not  be 
confused  with  the  conception  of  sovereignty •   Since  they 
ntty  be  altered  or  eliminated  by  amending  the  constitution, 
they  do  not  Impair  sovereignty  as  that  theory  Is  generally 
understood «   However ,  Important  as  this  consideration  may 
be  from  the  point  of  view  of  the  theory  of  sovereignty^  it 
has  only  a  potential  importsnce  for  the  law  of  nations «   Zt 
is  well  known  that  in  most  states  amendsients  of  the  funda- 
mental law  sre  made  infreauwitly.   Onder  many  constitutions 
they  are  made  with  considerable  dif ficulty*   When  oonsum- 
mated  they  effect  a  nutation  in  the  legal  condition  or 
capacity  of  the  state  concerned.   The  law  of  nations  is  not 
presently  concerned  with  potential  changes  in  the   legpil 
condition  of  its  subjects.   It  is  concerned  Ifiunediately 
with  the  existing  capacities  and  incapacities  of  the  mentbers 
of  international  society .^  It  is  obliged  to  take  account 
of  those  internal  limitations  on  equality  which  the  people 
of  each  state,  in  order  to  secure  certain  desired  advantages, 
have  created  in  perfecting  their  political  organization. 


* 

4  The  same  is  true  of  other  than  constitutional 
incapacities.   Thus  an  Inland  state  has  no  present  capacity 
for  certain  littoral  and  maritime  rights,  although  a  very 
small  acquiatrion  of  territory  would  give  it  access  to  the 
sea. 
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II 


LIMITATIONS  ON  TBB  FORM  OP  TPANSACTIOKS 


The  most  familiar  of  intemul  llnltAtlons  upon  the 
oapaolty  of  Intemfttloiuil  p*ntona  iir«  those  which  sffeot 
only  the  fom  of  transact ions,  i.e.,  thoso  which  roquirs  a 
particular  nods  of  procsscling.   Linitationa  of  this  kind 
are  exsnplified  in  const itutional  provisions  with  r«f srsncs 
to  ths  sxsrciss  of  th«  treaty  power.   While  such  limitations 
do  not  detract  from  the  completeness  of  the  power,  they  are 
noT«rth9l#fi8  of  great  Intamatloruil  importance  beoaviae  they 


Servlai  18B9»  reatored  In  1903;  Spain »  1876;  Sweden ^  1809; 
Switzerland 9  1B74;  Tvirkey*  1909;  United  States »  1789; 
Uragiiay,  1829;  Venezuela »  1909. 

With  a  few  exceptions  the  constitutions  indicated  above 
are  those  in  force  at  the  present  time.   Subdirisiona  are 
cited  unifonaly  as  articles »  sections t  and  paragraphs,  in 
the  order  named,  without  regard  to  the  varying  practices 
which  prevail  in  different  countries* 
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determine  In  lars^  neaaure  the  rapidity  with  which  a  trana-* 

action  say  be  corasvinmatad,  the  aacrecy  or  prablicity  of  the 

tranaactlont  the  extent  to  which  it  repreeenta  an  expreasion 

of  the  popular  will  on  each  eide^  and  consequently  the  good 

faith  with  which  ita  proviaiona  are  likely  to  be  observed* 

The  international  importance  of  auch  llnitatlona  has 

been  recognized  by  atateanen  of  all  tiiQea  and  of  widely 

diyergant  pointa  of  Tiew«   Machiavelli  oba erred  that  leagues 

and  alliances  with  republica  are  acre  to  be  trusted  than 

those  with  princess 

Taking  all  things  together  nowg  X  believe  that  in  such 
cases  which  involve  iptainent  peril  there  will  be  fovmd 
soQewhat  acre  of  stability  in  republica  than  in  princes • 
P'or  even  if  the  republica  were  inspired  by  the  aaae 
feelings  and  intentiona  aa  the  princea^  yet  the  fa.ct  of 
their  movements  being  slower  will  tsake  them  take  xnore 
time  in  forming  resolutiona»  and  therefore  they  will 
less  promptly  break  their  faith*® 

There  ia  a  striking  passage  in  President  Wilson's  address  to 

Congress  of  Ap^ril  S»  1917  ^  in  which  the  same  truth  receives 

explicit  recognition 

A  steadfast  concert  for  peace  can  never  be  main- 
tained except  by  a  partnership  of  democratic  nationa. 
Ho  autocratic  government  could  be  tr%iated  to  keep  faith 
within  it  or  obsearve  its  covenants*   It  must  be  a 
league  of  honour,  a  partnership  of  opinion*    Intrigue 
would  eat  its  vitals  away;  the  plottings  of  inner 
circlea  who  could  plan  what  they  would  and  render 
aecount  to  no  one  would  be  a  corruption  seated  at  its 
very  heart*   Only  free  peoples  can  hold  their  purpose 
and  their  honour  steady  to  a  common  end  and  prefer  the 
interests  of  mankind  to  any  narrow  interest  of  thair 
own*''' 


6  Pia  courses,  1,59* 
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The  naxlniin  of  rapidity,  8«or«eyy  an4  irxMiaponftlbillty 
in  tr«At7<-BMkins  in  attatn«d  in  soso  aiates  by  proTidins  for 
th9  dflifinltivft  conoivislon  of  all  troatios  by  the  oxoo-utive. 
Such  provisions  have  a  pecviliiir  signlfloance  In  •tatoB  whoro 
the  real  executlre  Is  not  hampered  by  any  great  degree  of 
responsibility  to  a  representatlTe  assesbly^   Before  the 
Young  Turk  Revolution  treaty«making  was  a  prerogative  of 
the  Saltan t^  The  situation  in  Russia  before  the  Revolution 
was  oonoisely  sunmarised  in  three  short  artioles  of  the 
Fondamental  Laws: 

The  Emperor  of  all  the  Russlas  wields  the  supreae 
autoeratie  power*   To  obey  his  authority p  not  only 
through  fear  but  for  the  sake  of  oonsoienoe,  is  ornlered 
by  Ood  himaelf •  •  •  • 

The  Kmperor  has  s-upreae  control  of  all  relations 
of  the  Russian  Kmpire  with  foreign  powers.   He  like- 
wise determines  the  eourse  of  the  international  policy 
of  the  Russian  Eiaplre. 

The  Eaperor  deelares  war  and  oonoludes  peaoe^  as 
well  as  other  treaties  with  foreign  oountries.^ 

The  Kmperor  of  Japan  ^'declares  wart  makes  peace »  and  con^ 

eludes  treaties  .^^^  The  King  of  Sweden  must  ask  the  opinion 

of  certain  of  his  advisers  before  concluding  treaties^ 

The  King  shall  have  power  to  conclude  treaties  and 
alliances  with  foreign  powers  after  having »  in  the 
leanner  set  forth  in  the  preceding  article »  consulted 
the  minister  of  state^  the  minister  of  foreign  affairs , 


6  Const.  1876 1  Art.  7. 

9  Arts.  4,  12,  13  (Podd*s  transl.). 

10  Art.  13.   See  Bombeckt  Contemporary  Politics  in 
the  Far  Rast,  chap.  8. 
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an4  on«  oih«r  staler  of  Xhm  Cran«lX  of  State  ftviiraon#tl 
for  thla  purp08o«  or  two  other  aoaborft  of  the  Council 
of  $tato»  If  tho  alnlstor  of  forolgn  affalm  U  also 

minister  of  8tate#^l 

The  constitutions  of  oertaln  states  require  legislative 

approyal  before  treaties  ean  be  eonoludedf  but  make  an 

exception  of  secret  articles  which,  for  reasons  of  state, 

are  left  to  execvitlve  dlscretlont   Under  the  organic  law  of 

Norway  the  Storthing  has  power 

fo  have  submitted  to  It  the  alliances  and  treaties 
which  the  King  has  entered  into  with  foreign  powers  on 
behalf  of  the  state,  except  secret  articles,  which  shall 
not,  however #  eenfUct  with  those  that  are  F^ibllc^^ 

Slsllarly^  the  Persian  Fundamntal  Laws  of  1906  bmLo  an 

exception  of  "treaties  which  for  reasons  of  State  and  the 

public  advantace»  must  be  kept  secret."*''^  ilfter  the  dls* 

appearance  of  the  raison  de  force  aajeure  and  as  soon  as  the 


11  Art.  IS  (Podd^s  transit )•   The  preceding  article 
provides  in  part  as  follows?  "Ministerial  affairs  (l#e,,  all 
matters  which  bear  upon  the  relations  of  the  kingdom  with 
foreign  powers)  shall  be  prepared,  as  the  King  may  think 
proper^  by  the  minister  for  foreign  affairs,  whose  duty  it 
shall  be  to  present  them  to  the  King  in  the  presence  of  the 
minister  of  state  and  of  one  other  member  of  the  Covmcll  of 
State,  or  if  the  minister  of  foreign  affairs  is  also  minister 
of  state,  in  the  presence  of  two  other  members  of  the  Coun*- 
oil  of  State  summoned  for  that  purpose «  •  #  •  After  having 
received  and  entered  upon  the  minutes  the  advice  of  these 
offleears,  for  irtilch  they  are  responsible,  the  King  shall 
make  his  decision  in  their  presence;  the  minutes  of  such 
meetings  shall  be  Kept  by  a  person  specially  designated  for 
this  purpose.   The  King  shall  inform  the  Council  of  State  of 
as  much  as  he  may  think  proper  of  such  decisions,  in  order 
that  they  may  also  have  some  knowledge  of  this  department  of 
the  government.**  (Dodd*s  transl#). 

IS  Art.  75,  saa.  g  (Dodd's  tranel.}. 

13  Art.  24. 


a  '  I 


L^ 


f 
1  ^ 


*  # 


<    *. 


«n> 


»       .     • 


k  k 


••        v» 


•        •     1 


I 


:> 


» .  • 


a. 


'  c. 


'     1 


•  •■ 


•    ,   • 


«  *•    ♦     ■*  ^' 


•240- 


lnt#rest9  and  safety  of  tha  oovintr^  mqulrecl  it^  such  treaties 

wez*e  to  be  submitted  to  the  lefflslatvtre  with  adequate  expla* 

14 
nations •   Other  executlres  oonalude  less  foraal  aereenents 

without  leglslAtlTO  approval. ^^  Zn  at  least  one  constitution 

16 

this  authority  has  been  defined  with  soae  precision • 

In  BKMit  ef  the  states  of  Europe  treaty^maklng  Is  regard* 
ed  as  an  executive  function »  but  certain  eategorles  of 
treaties  require  legislative  approval.   The  power  Is  theo- 
retically a  prerogative  of  the  Crown  in  Sngland,  but  the 
practice  of  parllasMntary  government  has  nade  legislative 
oo((peratloa  necessary  In  certain  cases.   Anson  sayss 

Vo  one  but  the  Xing  can  bind  the  coMRunlty  by  treaty  i 
but  eaa  he  always  do  so  without  the  eo*'Operatlon  ef 
Purllasientt .   It  would  seem  to  follow  from  the  general 
prlnelples  ef  our  eonstltutlon  that  a  treaty  Vhich  lays 
a  peeunlary  buarden  on  the  people  or  whleh  alters  the 
law  of  the  land  needs  Parliamentary  sanction.   If  it 
were  not  so  the  King,  in  virtue  of  this  prerogative » 
mli^t  Indirectly  tax  or  legislate  without  consent  ef 
Far Xiamen t.  •  •  . 

Treaties  which  thus  affect  the  rights  of  the  King's 
subjects  are  made  subject  to  the  approval  of  Parlla-* 
swnt^  and  are  submitted  for  its  approval  before  ratlfl** 
cation,  or  ratified  vmder  condition. -'^^ 


14  Suppl.  Fvmdaxn.  Laws  of  1907 ,  Art.  52. 

16  On  this  authority  in  the  United  States ,  See  Crandall, 
Treaties t  sees.  56-61. 


16  Columbia,  Art.  120 »  sec.  10.   Cf .  Uraguay,  Annex 
Vo.  8  (1868). 

^'^     ^^   ft^^d  Custom  of  the  Cons  tit  at  ion.  Vol.  II,  Pt.  li, 
pp.  103,  i09.   See  Anson,  oj2#  cit.»  Yol«  II,  Pt.  I,  p.  53, 
and  Pt.  lit  pp.  102*110;  Grandall,  Treaties,  sees.  115*125; 
Dloey»  taw  of  the  Constitution,  p.  115;  Hlchon,  Les  trait 68, 
pp.  309^^0. 
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Thera  In  vone  controversy  iia  to  whother  a  treaty  oan  iapaJLr 
private  rlghta  or  allmiate  territory  without  parllaamtary 
aanotlon.   Cone tit atlonaX  tendenclea  Indicate  that  theee 


oaeee  will  he  broui^t  elearly  within  the  category  of  treaties 
that  cannot  be  niade  without  legislative  oodpejratlon* 

Cnglleh  practice  has  been  copied  on  the  Continent ^ 
direct  leglelatlve  participation  being  subetltuted  tor   In- 
direct^  and  the  whole  aubject  receiving  greater  constitu* 
tlonal  precis ion «   The  following  provisions  of  the  organic 
law  of  Belgivm  have  faamished  the  prototype  for  several  of 
the  later  constitutions j 

The  Ktns  eoanands  the  forces  both  by  land  and  sea^ 
declares  war»  makes  treaties  of  peace,  of  alliance »  and 
of  coameroe*   fle  shall  give  infoaraation  to  the  two 
Houses  of  these  acts  as  soon  as  the  Interests  and  safety 
of  the  state  permit i  adding  thereto  suitable  conmenta. 

Treaties  of  coai!ierce«  and  treaties  which  nay 
burden  the  state,  or  bind  lelgiaxxs  individually,  shall 
take  effect  only  after  having  received  the  approval  of 
the  two  Houses* 

Mo  cession,  exchange,  or  addition  of  territory  shall 
take  place  except  by  virtue  of  a  law*   In  no  case  shall 
the  secret  articles  of  a  treaty  be  des tractive  of  those 
openly  expressed*^® 

Legislative  approval  is  given  in  the  form  of  a  law  whi^ 

provides  that  the  treaty  shall  have  full  effect,  and  which 

in  practice  is  passed  before  the  exchange  of  ratifications* 

Asiendments  nay  be  offered  which  are  in  effect  amendments  of 

the  treaty*   If  adopted  they  require  the  reopening  of 

negotiations*   ^'Treaties  which  may  burden  the  state**  include 


18  Art*  66  (Dodd^s  transl*}*   See  Crandall,  Treaties* 
sec*  137 t  Mlchon,  Les  tralt^s,  pp.  346*373* 
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only  tho8«  which  ispose  a  direct  financial  Irordan.    Pelltl* 
eal  trsatleA  of  tho  groateat  Importanoay  such  as  treaties  of 
peace  and  alliance »  do  not  require  legislative  approval 
anleaa  they  carry  Inmedlate  financial  obligations,  directly 
affect  private  rights »  or  Involve  territorial  adjustnents. 
Similar  limitations  vtpon  the  exercise  of  the  treaty 

power  are  embodied  in  the  constitutional  law  and  practice 

ifl 
of  aest  European  states,   Almost  wlthomt  exception  legis* 


lative  approval  is  required  before  territory  can  be  ceded , 
annexed,  or  exchanged {  and  the  sasne  nay  he  said  of  treaties 
involving  a  direct  financial  obligation.   Treaties  of  com* 
Berce  require  legislative  assent  almost  everywherOf  either 
by  express  provision,  or  as  a  result  of  well  established 
px*actice«   In  many  cases  the  legislatviare  mvist  approve 

m 

treaties  affecting  private  rights #   The  German  Constitution 

provides  for  legislative  participation  in  all  treaties  whose 

suhject*mtter  is  included  within  the  legislative  authority 

of  the  Kmplrer 

So  far  as  treaties  with  foreign  countries  relate  to 
matters  which,  according  to  Art.  4,  are  to  be  reg-alated 
by  imperial  legislation,  the  consent  of  the  B\mdearat 
shall  be  required  for  their  conclusion,  and  the  approval 


19  Austria,  P*andamental  Law  Concerning  the  Kxercise  of 
Administrative  and  Kxecutive  Power,  Art.  6,  and  the  I^aw  Con- 
cerning Imperial  Representation,  sec.  11,  a;  Austria-R\mgary, 
sec.  1,  a  J  Bulgaria,  Art*  17 j  Denmark,  Art.  18 j  France,  Con- 
stitutional Law  on  the  Relations  of  the  Public  Powers,  Art# 
8;  Germany,  Art.  11 j  Greece,  Arts.  32,  33;  Italy,  Art.  5j 
LuxemburgTf  Art.  37;  Montenegro,  Art.  7;  Netherlands,  Art. 
59j  ROiUaania,  Art.  93j  Servia,  Art.  62j  Spain,  Art,  55. 
See  also  China,  Art.  25;  Turkey,  Art.  7.       See  Crandall, 
Treaties,  sees.  126-1505  Michon,  Les  tralt^s,  pp.  341-432. 
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Of  th«  Keich»ti^8  shall  be  noeMsary  to  render  them 
▼aUd.20 

The  French  law  cliff  ere  only  In  detells  from  that  of  Belgivug^ 
quoted  above »  and  adds  treatlea  of  peace  to  the  enumerated 
categories i 

The  President  of  the  Republic  shall  negotiate  and 
ratify  treaties.    He  shall  glye  Information  regarding 
them  to  the  chambers  as  soon  as  the  Interests  and 
safety  of  the  state  persilt* 

Treaties  of  peace  and  of  cosusercet  treaties  which 
Involve  the  finances  of  the  state^  those  relating  to  the 
person  and  property  of  French  eltlsens  In  foreign 
countries »  shall  be  ratified  only  after  having  been 
voted  by  the  two  chambers « 

No  cession 9  exchange,  or  annexation  of  territory 
shall  take  place  except  by  virtue  of  a  law*^^ 

The  significant  feature  of  R-aropean  constitutions  Is 

the  extent  to  which  Important  treaties  can  be  concluded  with* 

out  legislative  ce&peratlon.   The  executive  Is  usually 

competent  to  conclude  a  great  many  administrative  treaties 

which  can  be  execvited  within  the  limits  of  executive  power. 

Important  political  treaties ,  treaties  of  alliance »  and  the 

like  are  left  exclusively  to  executive  authority*  ^  Such 

transactions  are  reqvilred  to  be  submitted  to  the  legislature 


20  Art.  11  (Dodd's  transl.).   See  Crandall,  Treaties t 
sec.  141}  Mlchon,  Les  trait|s,  pp.  407-4?.0. 

21  Constitutional  Law  on  the  Relations  of  the  Fabllc 
Powersi  Art.  8  (Podd*s  transl.).  See  Crandall^  Treaties, 
sees.  126-136}  Mlchon,  Lee  traitfs,  pp.  194-308. 

22  Art.  55  of  the  Constitution  of  Gpaln  Includes  treaties 
of  offensive  alliance  among  those  which  cannot  be  ratified 
until  authorised  by  special  law.   In  Portvigal,  where  the 
leglslatvire  approves  all  treaties »  treaties  of  alliance  are 
su^ltted  to  Congress  for  examination  In  a  secret  session  If 
two-thlrds  of  the  members  so  request.  '  Art.  47,  sec.  7. 
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as  8oon  as  ihe  Interaaia  and  seoority  oS   the  state  peraiti  but 
parliaaents  have  been  tra^iltiooalXy  conservative  in  deaand- 
ing  information  an4  explanatiena  in  sueh  Bsattars. 

There  is  another  type  of  eonstitutional  provision  with 
reference  to  the  exercise  of  the  treaty  pewer  which  acquires 
the  exeeutive  to  secure  the  cooperation  of  one  ehaaber  of 
the  lesislaUire  in  naking  all  treaties «    This  is  the  situa- 
tion in  the  United  States ^  where  the  President  has  power ^ 

by  and  with  the  advice  and  consent  of  the  Senate t  to 
nake  treaties »  nrovided  two-thirds  of  the  Senators 
present  concur .^3 

The  President  of  Cuba  is  authorized 

To  conduct  all  diplonatic  negotiations  and  conclude 
treaties  with  foreign  nations,  provided  that  these 
treaties  be  submitted  for  approval  of  the  Senate^  with- 
out whieh  requisite  they  ehall  be  neither  valid  oer 
binding  upon  the  Repablic.^^ 


There  is  a  similar  provision  in  the  organic  law  of  Kexico^^^ 
Other  executives  must  have  the  approval  of  the  full 

m 

legislative  power,  including  both  chambers  where  the  legis- 
lature is  bicsBeral,  before  they  can  conclude  any  treaty • 

£6 

This  type  of  limitation  exists  in  Switzerland » 


23  Art«  8 1  sec.  2.       See  Butler »  Treaty -Making  Fewer 
of  the  United  States j  Crandall^  Treaties #  sees.  8-114; 
ffTchoni  Les  trait4s^  pp#  446-465;  Tucker,  l/imitations  on  the 


Treaty -Making  Power  Under  the  Constitution  of  the  Unite?  gjates^ 

24  Art.  66,  tec.  7  (Rodrl^aes*  transl*}.    Se*  also 
Art.  47,  9«a.  6. 

26  Art.  76,  I • 

26     Art»  65,  S6C«   5,       See  Crandall,  Treaties ,  sec*   148{ 
Mlchon,   Les   traitgs,   pp.   435-445 • 
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in  Portugal^And  in  all  the  republics  of  the  Kew  Vorld^^except 

the  Hhited  States i  Cuba^  and  Mexico.   The  Constitution  of 

Brazil  nay  be  taken  as  an  example.   The  President  of  Brazil 

is  avithori2ed 

To  enter  into  negotiations  with  other  countries » 

to  conclude  agreements »  conventions t  and  treaties, 

always  referrinff  such  treaties  and  conventions  to  the 
Congress. 29 

The  Brazilian  Congress  has  exclusive  power  *to  decide  defi- 
nitely with  regard  to  treaties  and  conventions  with  foreign 
nations.**   Differences  of  detail  among  the  several  American 
constitutions  are  not  significant.    In  addition  to  the 
requirement  of  legislative  approval »  it  is  provided  in  the 
fundamental  law  of  Uruguay  that  the  executive  shall  initiate 
treatiee  with  the  advice  of  the  Senate,  while  in  Venesuela 
the  President  makes  treaties  with  the  consultative  vote  of 
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thm   «o\in«lI  of  state •   LaglslatlTa  approral  in  BoliTla  and 
Balti  is  sivan  In  a  forcsial  Joint  aeasion  of  tho  two  ehambera. 


makes  an  exception  of  intexmational  agreements  in 
certain  cases »  while  an  asMndment  to  the  Uruguayan  Consti- 
tution stipulates  expressly  that 

The  power  given  to  the  General  Assembly  by  cla\ise 
7t  article  17  of  the  Constitution^  shall  be  construed 
as  being  applicable  to  all  ^Conventions  and  contracts  of 
whatever  nature  concluded  or  entered  into  by  the  Execu- 
tive power  with  foreign  nations .30 

One  other  type  of  internal  limitation  affecting  the 
procedure  of  treaty-making  must  be  considered*   tn  a  few 
cases  the  treaty  power  is  divided  between  central  and  local 
governments.   It  is  possible  in  the  United  States  for  a 
local  state  government  to  enter  into  agreements  or  compacts 

with  a  foreign  power ^  provided  the  consent  of  the  national 

31 
Congress  can  be  obtained*    The  Mexican  Constitution  of  1857 

excepted  ** coalitions  between  frontier  states  for  offensive 
or  defensive  war  against  savages**  from  the  general  prohibi- 
tion of  all  treaties  or  alliances  between  states  of  the 

32 

federal  republic  and  foreign  powers.    A  more  important 
division  of  authority  is  contemplated  in  the  Constitution  of 


Switzerland »  which  provides i 


30  Annex  Ho.  3  (Rodriguez*  transit). 

31  Art.  I9  sec.  10.   See  Crandallt  Treaties t  sec.  68. 

38  Art*  Illy  I*   This  exception  has  been  oalttecl  in 
the  revision  of  1917 »  Art.  117 «  I. 
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By  axeepiion  the  cantons  preserve  the  right  of 
oonsludlnfi  treaties  with  foreign  powers,  respecting  the 
atainistration  of  public  property ,  and  border  and 
poliae  intercourse;  but  such  treaties  shall  contain 
nothing  contrary  to  the  Confederation  or  to  the  rights 
of  other  cantons. 

Official  intercourse  between  cantons  and  foreign 
governments y  or  their  representatires,  shall  take  place 
through  the  Federal  Council » 

nevertheless  t  the  cantons  siay  correspond  directly 
with  the  inferior  officials  and  officers  of  a  foreign 
state t  in  regard  to  the  subjects  enumez^atad  in  the 
preceding  article. 33 

Treaties  iMde  by  the  cantons  are  examined  and  approved  by 

the  Federal  Council;  if  protested  by  the  Federal  Council  or 

another  canton,  they  nust  be  approved  by  the  Federal 
Assembly. 34 

The  most  important  division  of  this  kind  is  in  process 
of  development  within  the  British  Rmpire.   While  in  theory 
the  treaty  power  of  the  Kmpire  resides  exdvisively  in  the 
Crown,  in  practice  it  is  coming  to  be  exercised  by  the  self- 
governing  dominions  whenever  their  interests  are  chiefly 

35 

concerned.   The  British  Government  withholds  ratification 
until  the  dominion  parliament  has  expressed  its  approval,  and 
its  part  in  the  transaction  is  coming  to  be  a  mere  matter  of 
form«   Canada  created  a  Department  of  External  Affairs  in 
1909.   The  words  of  the  statute  are  signlficanti 


33  Arts.  9,  10  (Podd's  transl.). 

54  Art.  85,  sec.  5>  Art.  102,  sec.  7. 

36  Despagnet,  in  R.O.P.I.P.  (1895),  Vol.  II,  p.  196; 
Kwart,  in  A.J.t.l,  (1913),  Vol.  VXI,  pp.  268-284;  Keith, 

Responsible  government  in  the  Dominions ,  pp.  222-836;  Todd, 

^arliamentary^overhment  in  the  British  Colonies,  pp.  192- 

218}  Tapper,  in  J.r.C.L.  Tl9l97,  N.r. ,  Vol.  XVII,  pp.  5-18. 
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The  Secretary  of  State  •  •  •  shall  have  the  con- 
duct of  all  official  coxomvinl  cat  ions  between  the  govern* 
toent  of  Canacia  and  the  soveamsent  of  any  other  country 
in  connection  with  the  external  affairs  of  Canada »  and 
shall  be  charged  with  such  other  duties  as  sny^  from 
time  to  time^  be  assigned  to  the  department  by  order  of 
the  Oovemor  in  Counell  In  relation  to  such  external 
affairs,  or  to  the  conduct  and  management  of  inter- 
national or  intercolonial  mesotiations ,  so^far  as  they 
s^y  appertain  to  the  goyernjaent  of  Canada  .""^ 

The  first  report  of  the  **Under-Seoretary  of  State  for  Exter- 
nal Affairs'*  shows  that  the  dominion  has  alx*eady  negotiated 
treaties  relating  to  fisheries i  boundaries,  and  commerae •  ^''^ 
The  self -governing  dominioas  have  also  been  conceded  the 
right  to  participate  independently  in  important  administra- 
tive treaties t  Buch  as  the  conventions  providing. for  the 
Universal  Festal  Union,  the  International  Institute  of 
Agrieuliore,  and  the  International  Wireless  Telegraph  Union .'^ 

A  second  category  of  internal  limitations  on  the  form 
of  international  transactions  relates  to  the  exercise  of  the 
war  power.   The  society  of  nations  has  learned  in  bitter 
experience  that  "it  is  a  vital  international  concern  where 
the  power  of  peace  and  war  is  lodged  in  each  nation  •'* 

Before  the  rise  of  modern  representative  governments 
the  war  power  was  usually  regarded  as  an  executive  function. 
This  conception  of  it  has  survived  in  many  of  the  present 


36  8  ft  9  Kd.  VII  No.  13.   '^Nominally,  Canada  has  no 
foreign  relations »  but  in  reality  she  reg-ulates  themp  very 
largely,  as  she  wishes.**   £wart,  in  A.J.I.L«  (1913),  Vol« 
VII,  p.  269. 

37  Tupper,  in  J.n.C.L.  (1917)  N.r.,  Vol.  XVII,  p.  16. 

38  Myiirs,  in  A.J.X.L.  (1914),  Vol.  VITI,  pp.  81-108. 
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constiiutlotta*^^  In  som«  lis  ax^r^lae  has  been  hedgeA  about 

thrmigh  the  Aeveloyftant  of  parliJUMntaary  responsibility;   in 

others  there  ere  few  or  no  restrictions  on  exeeutive  decision. 

Of  the  situation  in  Xnglan4t  Anson  sayss 

The  King*  acting  on  the  adTiee  of  his  Ministers, 
OMkes  war  and  peace.   The  House  of  Connons  may  refuse 
supplies  for  a  war,  or  either  House  asty  express  its 
disapproval  by  resolutions  condemnatory  of  the  mini- 
sterial policy »  or  by  address-to  t^e  Crown «  or  by 
isaklng  the  position  of  the  ministry  in  other  ways  un- 
tenable} but  JParliaaient  has  no  direct  oieans  either  of 
bringing  about  a  war  or  of  bringing  a  war  to  an  end.^O 

The  King  of  Sweden  makes  war  or  pesce  after  consulting  the 

Council  of  State: 

If  the  King  wishes  to  declare  war  or  to  conclude 
peace  he  shall  convene  all  the  senbers  of  the  Council 
of  State  into  extraordinary  council ,  shall  lay  before 
them  the  causes  and  circuastanses  to  be  considered ,  and 
shall  require  their  opinions  concerning  the  matter; 
each  of  them  shall  separately  enter  his  opinion  in  the 
minutes 9  under  the  responsibility  referred  to  in  Art. 
107.   The  King  may  then  make  and  execute  such  a 
deals ion  as  he  considers  for  the  best  interests  of  the 
country. 41 

Constitutional  law  and  practice  in  a  muaber  of  countries 

require  the  executive  to  inform  the  chambers t  so  far  as  the 


39  Austria 9  Fandareental  Law  Concerning  the  Exercise  of 
AdministratiTe  and  Sxecutlve  Power »  Art.  5;  Belgium^  Art#  68; 
China  I  Art.  22}   Denmark ^  Art.  18$  Greece,  Art.  32;  Italy , 
Art*  5$  Japan »  Art.  13 t  Luxemburg,  Art.  37;  Montenegro t  Art* 
7}   Netherlands »  Art.  58;  Persia,  Buppl.  Pundam*  Laws  of  1907, 
Art.  51;  Russia 9  Art.  13;  Servla,  Art.  52;  Spain,  Art.  54, 
sec.  4;  Turkey,  Art.  7^ 

40  Law  and  Cuatoro  of  the  Conatitution,  Vol.  II,  Pt.  II, 
pt  102^ 

41  Art.  13  (Dodd^s  tranel.}. 
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int«r«fit»  And  secorlty  9f  the  f>tait«  9«mi,t,  but  In  soae 
countrlea  it  Is  not  elaar  that  even  this  mach  would  bs 


BoTeral  axecutirss  have  been  deprived  of  the  arathorlty 

to  declare  offensive  war  without  the  consent  of  one  or  both 

of  the  leglalatlTe  ehanbera^  bvit  haye  been  left  free  to 

declare  defensive  war.^^  This  is  implied  in  the  oreanic  law 

of  Horwayp  which  forbids  the  use  of  the  troops  and  fleet  in 

offensiYS  war  without  the  Storthing's  consent t  and  also  in 

the  constitution  of  Portugal*   It  is  expressly  stipulated 

in  the  Oeraan  Constitution »  which  provides i 

For  a.  declaration  of  war  in  the  naae  of  the  Smplret 

the  consent  of  the  Bondesrat  is  required »  unless  an 

attack  is  iiade  upon  the  federal  territory  or  its 
coasts .43 

The  executive  in  Bras  11  and  Colombia  nay  act  alone  in  case 
of  foreign  invasion.   In  Honduras »  under  the  Constitution 
of  1904 9  the  same  rale  prevailed  when  circumstances  did  not 
permit  the  assembling  of  Congress. 

Two  modern  constitutions  associate  the  upper  chamber  of 
the  legislature  with  the  executive  in  the  making  of  offensive 
war.  In  Germany,  the  Bmperor  must  have  the  consent  of  the 

Bundesrat;  in  Columbia)  the  President  must  be  authorised  by 

44 
the  Senate. 


42  Brasll)  Art.  48|  sec.  7{  Columbia^  Art.  I;d0t  sec. 
11;  Oeraany^  Art.  11}  Honduras ,  Art.  96t  sec.  20)  Norway, 
Art.  25;  Portugali  Art.  26,  sec.  14. 

43  Art.  IX  (Podd*8  tranfil.). 

44  Colombia,  Art.  98,  sec.  9;  Germany,  Art.  11. 
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France,  Portusal,  and  fifteen  of  the  Aaerlcan  reFablica 
vest  the  war  power  In  the  exeoutlve  and  Xeeielature  Jointly.** 


Constitvttional  texts  eussest  a  difference  between  the  rale 
in  France  I  Argentine,  Chile,  and  several  of  the  smaller 
republics,  where  the  executive  declares  war  with  the  consent 
of  the  chambers,  and  a  second  grovip,  where  the  legislature 
declares  war  on  the  president's  reaoaaendation •   There  is 
no  evidence,  however,  that  the  difference  is  anything  mere 
than  a  matter  of  words.   In  Bolivia  and  Haiti  the  chambers 
declare  war  in  a  formal  Joint  session.    In  Venezuela  a 
council  of  state  la  associated  with  the  President  in  a 
consultative  capacity. 

The  declaration  of  war  is  a  legislative  function  exclu- 
sively in  the  United  States,  Switserland,  and  several  of  the 
smaller  republics. ^^  The  practical  difference  between  consti* 


tutions  of  this  type  and  those  i^ich  vest  the  power  in  the 
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executlYo  and  legislatujrt  jointly  is  of  no  great  aignifi* 
oaneo.   The  exaoutive  is  ayerywhare  ehargod  with  the  general 
conduct  of  foreiff^  relatione •   By  virtue  of  thie  responsi- 
bility it  is  certain  to  have  a  large  influence  on  the  exer- 
cise of  the  war  power « 

In  a  few  instances  the  war  power »  like  the  treaty  power » 
is  divided  between  central  and  local  governments.   The 
constituent  states  of  the  United  States  may  not  engage  in 

■ 

war  ^unless  actually  invaded »  or  in  such  imminent  danger  as 
will  not  admit  of  delay. **^*^  A  similar  exception  is  embodied 
in  the  federal  Constitution  of  Mexico,  which  provides s 

Ho  State  shall »  without  the  consent  of  the  Con-  ' 
gross  I  •  •  • 

Hake  war  on  its  own  behalf  on  any  foreign  power , 
except  in  case*  of  invasion  or  of  such  ispainent  peril 
ae  to  admit  of  no  delay.    In  such  event  the  S^tate 
shall  givo  notice  ianediately  to  the  President  of  the 
Repablic.*^ 

The  division  that  exists  within  the  British  Empire,  altho\igh 

defined  with  less  exactness,  is  of  greater  practical  import* 

ance.   The  self-governing  dominions  are  not  only  free,  by 

reason  of  their  constitutional  position,  to  begin  a  defensive 

war,  but  they  are  also  free  to  participate  or  not,  as  they 

please,  in  the  wars  of  the  Knpire.    As  regards  Canada^s 

relation  to  the  wai'  power «  Kwart 


47  Art.  1,  sec.  10« 

48  Art.  118  (Branche*8  transl.}. 
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Canada  has  anserted  her  liberty  of  action  with 
reference  to  Brltlah  wars*   She  has  frequently ^  through 
her  Prlne  Minister^  declared  that  she  will  or  will  not 
take  part  In  such  wars  as  she  nay  think  proper.    Both 
pelitioal  parties  in  Canada  have  agreed  that  there  can 
be  no  war-obligation  on  the  part  of  Canada  in  the  ab- 
sence of  her  participation  in  the  diploaacies  which 
involTe  war.*® 

Restrictions  upon  the  exercise  of  the  treaty  and  war 
powers  are  the  most  familiar  as  well  as  the  most  inportant 
of  internal  limitations  on  the  fora  of  international  trans- 
actions.  Other  limitations  appear »  however t  in  a  number 
of  constitutions.   Foreign  troops  cannot  be  brought  into 
the  territory  of  Rounania^  Spain »  or  at  least  eight  of  the 
Aaerioan  republics  without  the  consent  of  the  legislatvire.^^ 
Thus  a  law  is  required  in  Chile 

To  permit  the  introduction  of  foreign  troops  into 
the  territory  of  the  Republic ^  and  to  determine  the 
tii»  of  their  stay  therein. 51 

SlQilar  authority  is  vested  in  the  Senate  in  Uexico^^^and 
also  in  Colunbia,  except  that  in  the  latter  the  President 
say  grant  permission  during  a  recess  of  the  Senate ^  after 
eonavilting  the  council  of  state.   Several  Aoerican  coneti- 


49  A.J.T.L.    (1913),  Vol.  VII,   p.   H84. 

50  Roumania,  Art.   123{  Spain,  Art.   55|  sec.   3;  Argen«» 
tine,  Art.   67,  sec.   25;  Bolivia,  Art.   52,  8ec«   9;  Brazil, 
Art.   34,  sec.    19 j   Chile,  Art.   28,   sec.  7j  Kcuador,   Art.   65, 
8ec.   17i   Parar^iay,  Art.  72,  sec.  21;  Pera^  Art.  59,  sec.   14j 
Urug-iiay,  Art.   17,  sec.   11. 

61  Art.   R8,   sec.  7    (Dodd*s   transl.). 

62  Art.*  76,   III. 

55     Art*   98,   sec.  7,  Art.    120,  s^c.    12. 
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Vationa  also  require  XegieXatiye  permission  before  nstionsl 

54 

troeps  sen  be  sent  sbros4«   The  ssae  liaitsiion  is  seae- 

tiaes  exiencled  to  ihe  stsiionins  of  foreisn  warships  in 

territorial  waters .^^  In  Mexioo»  the  Senate  has  exoXasiTe 

power 

To  authorise  ihe  Sxeeutlye  to  Allow  national 
troops  to  go  boyond  the  limits  of  the  Republle^  or  to 
pernlt  foreign  troops  to  pass  throu^  the  natloiutl 
territory 9  and  to  consent  to  the  presence  of  fleets  of 
another  nation  for  »ore  than  one  aonth  In  Mexlean 
waters • 5® 

The  President  of  Columbia  nny  permit  the  stationing  of  for* 

elgn  Teasels  of  war  within  the  waters  of  the  nation »  after 

consulting  the  council  of  statOe^''^ 

Limitations  thus  far  considered  affect  only  the  form 

of  International  transactions  without  going  to  the  substancoe 

Indirectly •  howeyejr»  they  affect  capacity  to  enter  into 

these  transactions*   It  can  hardly  be  denied  that  there  are 

practical  lAequalities  of  capacity  where  states  are  organic 

cally  restricted »  in  undertaking  Important  transactions ^  to 

methods  of  procedure  which  differ  with  respect  to  the  time 

that  they  require  t  the  degree  in  which  secrecy  can  be  pre-* 

serredf  the  possibility  of  delay  or  defeat  tharoui^  internal 


54  Argentine,  Arts  67 ,  sec*  S5;  Bolivia ,  Art*  52,   aec 
11;  Chile »  Arte  28p  sece  9;  Paraguay,  Arte  72,  sec.  21; 
9  Arts  17,  seco  12s 


55  Bcuador,  Arts  65,  sec*  17* 

56  Art*  76,  III  (Branche'a  transl*)* 

57  Art*  120,  sec*  13* 
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dXsseruilon,  and  th«  txtent  to  which  they  «r«  eapabl*  of 
•xprasalns  th«  popuiliLr  will»  to  wmtion  only  more  olnrlous 
dlff^renoMi.    It  Miy  not  be  pmoticable  «r  aMlntble 
for  th#  law  of  nations  to  take  acaount  of  auoh  Inequalltloa 
It  say  bo  bottor  for  tho  lav  to  aisrogard  ln<iireot  lliilta- 
tiona  on  oapaolty,   Rowovor  that  nay  bo^  thoy  oxiat,  an4 
they  are  bound  to  infroonoo  tho  law  in  one  way  or  another, 
whether  treated  aa  of  legal  alffnif Icanee  or  regarded  sorely 
aa  «att era  of  faet, 

III 


IHTKRHAL  LIMITATIOIIS  CN  CAPACITY  FOR  TRAIISACTIOKS 

There  are  other  internal  liaitationa  whioh  go  to  the 
Tory  root  of  an  international  peraon*8  capacity  for  trana* 
aetiona.   They  eonatitute  poaitiire  reatrietiona  upon  that 
equality  of  legal  capacity  whieh  la  presumed  to  exist  among 
the  aembers  of  international  society •   Kxamples  may  be 
given  of  thia  type  of  limitation  which  affect  the  atate*a 

# 

capacity  to  raike  certain  treaties,  to  make  war  in  certain 
circumatances,  and  to  extradite  certain  classes  of  offenders. 

Organic  incapacities  relating  to  the  treaty  power  may 
be  divided  for  convenience  into  two  groups;  first,  those 
designed  to  protect  the  essential  bases  of  state  existence; 
and  second,  those  intended  to  secure  certain  interests  of  a 
leas  fundamental  character*   Limitations  of  the  first 


group  appear  more  frequently  in  the  fundamental  laws,  and 
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aa'e  created  to  protect  the  territory »  independeneey  goyem- 
mentt  or  cltiaene  of  the  state  concerned.  In  a  number  of 
eta  tee  there  la  m^   lei^al  Way»  ahort  of  an  erganle  amendment  ^ 

58 

by  which  the  national  territory  can  be  alienated.    A  great 

deal  ef  national  eentlsent  is  expreeaed  in  the  first  article 

of  Turkey ^8  Cone t 1 tut loni 

The  Ottoaan  Biipire  eoaprisee  the  existing  terri* 
tories  and  dlYlaiona  and  the  privileged  proYlnces.   It 
ferae  an  indlTlaible  whole  #  and  can  never  sllow  any 
part  to  be  detached  for  any  reason  whatever. ^^ 

A  similar  limitation  in  Salvador  is  aimed  expressly  at  the 

treaty^malcing  power  t 

Hone  of  the  constituted  powere  shall  have  authority 
to  conclude  or  approve  treaties  or  conventions  by  which 
the  fera  of  government  herein  pi^vided  for  be  in  any  way 
altered t  or  by  which  the  integrity  of  the  territory  or 
the  national  sovereignty  be  abridged}  this  to  be  under* 
stood  without  prejudice  to  the  provisions  of  Art.  151 
ef  the  pjresent  Constitution .60 

The  Venesuelan  Constitution  provides  i 

The  territory  of  the  nation  cannot  be  alienatedj 
nor  leased 9  nor  ceded  in  any  way  to  a  foreign  Power. 61 


58  Bulgaria,  Art.  1|  2»  141  (Constituent  Assembly  by 
aajority  vote);  Cuba^  App.}  Dominicaa  Republic «  Art#  3} 
Luxemburg,  Art.  1  (Cf.  Art.  37}}  Morway^  Art.  1}  Roomania, 
Art.  2}  Salvador #  Art.  38}  Servla^  Art.  4)  Sweden t  Art,  78} 
Turkey t  Art.  1  (Cf.  Art.  7)}  Venezuela,  Art.  11.   The  pro- 
vision in  the  CviEan  Constitution  is  the  conseqiuenGe  of 
Cubans  peculiar  relation  to  the  United  States.  -    Although 
in  form  an  internal  limitation,  it  is  in  fact  an  external 
limitation,  and  will  be  oonsidered  presently  aa  such. 

69  Art.  1  (transl.  froni  B.P.S.P. ).   Cf.  Art.  7  as 
revised  in  1909. 

60  Art.  38  (Rodrigviez*  transl.).  Art.  151  refers  to 
the  formation  of  a  Central  American  union t  or  a  great  Latin 
American  confederation. 

61  Art.  11  (tranal.  from  B.P.S.P.). 
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There  are  a  few  American  const itvitiont  that  expressly 
forbid  all  International  agreemenia  which  would  Impair 
national  aoTerelffnty  or  Independence.^'^  An  article  haa  al- 
ready been  quoted  whleh  prohibits  treaties  that  would  alter 
the  fom  of  gOTemment,   The  oltlsens  of  the  state  are 
soaetlnes  protected  by  expressly  forbidding  their  extradi- 
tion »  as  in  Salvador 9 ^^or  by  prohibiting  all  treaties  which 
Rodify  or  abridge  the  constitutional  gviarantees,  as  In 
Mexico* ^^  The  organic  law  of  Salvador  also  stipulates  that 

no  treaty  or  convention  which  in  any  way  restricts  or 
affects  the  exercise  of  the  right  of  insurrection »  or 

violates  any  constitutional  previa  ion ,  shall  ever  be 
ratified.65 

References  above  are  all  to  express  enactments •   Similar 
limitations  are  held  to  be  implied  in  the  constitutional  law 
and  practice  of  a  number  of  states • 

The  attempt  has  been  made  In  a  few  constitutions  to 
secure  less  vital  Interests  by  creating  similar  Incapaaltles • 
The  status  of  aliens  is  made  the  subject  of  constitutional 
provisions 9  beyond  the  scope  of  the  treaty  power »  in  several 
countries.  IX   is  expressly  stipulated  that  no  international 
i&sreement  shall  be  made^  which  modifies  the  title  dealing 


62  Cuba,  App.j  Costa  Rica,  Art.  15 j  fera^   Art,  2; 
Salvador >  Art.  3A.   Central  American  cons titvit ions  contain 
m   reservation  with  reference  to  the  ftiture  recons  tract  ion 
of  a  Central  American  union. 

63  Art.  11. 

64  Art.  15. 

65  Art.  68,  sec.  29  (Rodrigues*  transl.). 
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with  the  Btatuft  of  aliens  In  the  organic  law  of  Salrador.^ 
The  Venesuelan  Oovemnent  la  forbidden  to  conclude  treaties 
to  the  detrlnent  of  two  art  Idea »  one  Impoelng  reapona  lb  1  lit- 
tles \ipon  allena  Inrolred  In  the  eountry*a  doBieatlc  political 
controyera lea »  and  another  denying  the  right  to  claln  Inden* 
nlty  for  property  loaaea  cauaed  by  any  but  the  lawful 

67 

authorities •   The  advantage  In  being  able  to  aaavire  an 

aaylvito  to  political  offenders  la  secured  In  Mexico  and 

sewearal  Central  American  republics  In  alsllar  fashion .^^ 

The  Hexlean  Conatltutlon  provides $ 

Ko  treaty  ahall  be  authorised  for  the  extradition 
of  political  offendera^  or  of  offenders  of  the  cofl»on 
class »  who  have  been  slavea  In  the  country  where  the 
offense  waa  coBoaltted.   It  or  shall  any  agreenent  or 
treaty  be  entered  Into  whiah  abrldgea  or  Aodlf lea  the 
guarantees  and  rights  which  this  constitution  grants  to 
the  IndlTidual  and  to  the  cltlsen*69 

Switzerland  safegiuurds  eeonomlo  Interests  by  establishing 
eertaln  principles  with  respect  to  coomerclal  treaties • 
The  Constitution  stipulates  that  Import  duties  shall  be  as 
low  as  possible  on  raw  naterlals  and  the  necessaries  of  life, 
and  highest  on  luxuries;   It  provides  further? 


ee  Arti  11« 

67  Arts.  80^  81,  22. 

68  Mexico »  Art.  1&;  Honduras,  Art.  16;  Nicaragua^  Art 
18 I  Salvador »  Art.  11. 

60  Art.  15  (Bran Che *s  tranal.}. 
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Unless  thsre  are  li&peratlya  reasons  to  the  contrary  > 
these  principles  shall  be  observe<l  also  In  the  conclu- 
sion of  treaties  of  coranerce  with  foreign  powerst*^^ 


It  is  a,  controverted  question  in  the  Unitect  States 
whether  I  and  to  what  extent »  the  treaty  power  is  limited  by 
the  authority  reserred  to  the  states  under  the  federal 
system.   If  the  treaty  power  is  possessed  by  the  cUntral 
goTemaient  as  an  attribute  of  national  sovereignty i  as  some 
have  argued,  there  is  no  question  of  any  incapa.city  of  the 
kind  vmder  cons  iderat ion «   On  the  other  handf  if  it  is  in 
any  degree  restricted  by  the  residuary  powers  of  the  states, 
there  are  important  limitations  on  capacity.  ^  7he  centre- 
versy  cannot  be  considered  here,  but  its  significance  in 
relation  to  the  question  of  capacity  for  certain  inter- 
national transactions  may  be  suggested. 

An  organic  inability  to  enter  into  treaties  goes  to  the 
very  substance  of  that  legal  capacity  which  is  the  Msence  of 
equality  in  the  low  of  nations.   When  such  an  incapacity  is 
imposed  from  without  it  is  sai.d  to  limit  independence  and 
sovereignty  as  well  as  equality.   Pomeroy  says: 


70  Art.  29  (Dodd^a  transl.). 

71  See  Andersoa,  in  A.J.X.L.  (1907),  Vol.  I,  pp.  636- 
670j  Bvitler,  Treaty -Making  Power  of  the  United  States,  Vol. 
I,  PPt  4  ff*  (presents  national  sovereignty  viewj;  Crandall, 
Treaties ,  sees.  105-110 j  Tucker,  LiTnitationa  on  the  Treaty- 
Kaking  Power  Under  the  Constitution  of  the  UnTted  States 
(presents  states'  rights  view J. 
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The  right  to  enter  into  treat ieo  at  will  ie  certainly 
one  of  the  most  important  that  belong;  to  etatee.   As 
all  atatea  are  eaual,  they  all  have  the  same  eapacity  to 
contract  with  other  bodies  politic*    Deprive  a  nation 
of  any  portion  of  this  capacity ,  and  we  would  reduce  it 
froa  its  position  of  equality »  and  at  the  sane  time 
would  restrict  its  complete  independence  and  sovereignty;^ 

TThen  the  incapacity  is  iaposed  froFi  within  independence  and 
sovereignty  are  not  impaired;  but  the  state  is  certainly 
reduced  from  its  position  of  equality^  if  that  conception  is 
to  have  any  practical  legal  significance. 

Only  the  most  rudimentary  limitations  on  the  capacity  to 
make  war  have  been  developed  thus  far.   In  a  few  states  the 
attempt  has  been  made  to  discourage  arbitrary  or  unprovoked 
declarations  of  war  by  requiring  certain  preliminary  efforts 
at  a  peace ral  adjustment ^  but  the  restriction  is  osoally 
defined  with  benevolent  vagueness.   The  President  of  Uruguay 
may  declare  war»  on  previous  decision  of  the  General  Assembly » 
"after  having  exhausted  all  means  to  avoid  it  without  detri- 
ment to  the  national  honor  and  independence. "''^^  The  Brazilian 
Congress  may  authorize  the  government  to  declare  war  **when 
arbitration  has  failed  or  cannot  take  place. '*''^*  Portugal 
advocates  the  principle  of  arbitration  in  its  Constitution,'^^ 


7R  Lectures^  sec.  258,  p.  323. 

73  Art.  ai. 

74  Art.  34 »  sec.  lis  Art.  48 »  sees.  7,  8. 

75  Art.  73  ••The  Portuguese  Republic ,  without  prejudice 
to  its  engagements  under  its  Treaties  of  Alliance »  advocates 
the  principle  of  arbitration  as  the  best  method  of  solving 
international  qviestions.**   (transl.  from  B.P.S.P.}. 
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while  the  goYernnenta  of  the  Doainloan  Rtpublic  and  yenexuela 


are  required  to  Insert  a  general  arbitration  ola\t3e  In  all 
treatlea.   The  ^ftost  expllelt  limitation  of  this  kind  appears 
in  the  Cons  tit  at  ion  of  the  Dominican  Rep^oblio; 

The  authorities  (''poderee'*)  instituted  under  this 
Constitution  shall  not  declare  war  until  and  after 
having  proposed  arbitration • 

In  order  to  affirm  this  principle »  the  following 
clause  shall  be  Inserted  in  all  international  Treaties 
which  are  concluded  by  the  Republic?  ''All  differences 
whlfeh  may  arise  between  the  contracting  pa.rties  shall 
be  submitted  to  arbitration  before  appealing  to  anns«"^^ 

The  extradition  of  political  offenders  from  certain 
states  is  definitely  forbidden  in  the  constitution.    The 
same  rale  is  well-established  practice  in  ether  states,  bvit 
it  is  not  a  legal  incapacity «    In  certain  of  the  Central 
American  republics  there  is  no  legal  way  of  extraditing  such 
an  offender «  whatewer  the  policy  or  the  partieular  clx'cum* 
stances  may  be* 

It  was  suggested  above  that  for  reasons  of  policy  the 
law  of  nations  might  concelTably  disregard  differences  in 
the  form  of  international  transactions*   The  objections  to 


79  Art.  138*  ""In  international  Treaties  tho  following 
clause  shall  be  inserted^   *A11  differences  between  the  Con* 
tracting  Parties  shall  be  decided  by  arbitration  without 
appeal  to  war*.**   (transit  from  B.P.G.P. )♦ 

77  Art,  102  (transit  from  B.P.S.P. )•   See  remarks  of 
Dominican  delegatOi  Peux  Confer #  m   Vol.  II9  p«  147«   Inter- 
esting possibilities  in  the  development  of  internal  limita- 
tions are  suggested  by  the  idea  of  autonomous  neutraliza* 
tion.    See  Kobinson^  in  A.J.I.L.  (1917) ^  Vol.  XI^  pp. 
607-616. 

78  Honduras ,  Ai't.  16;  llicarag*da»  Art*  113;  Salvador^ 
Art.  11« 
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such  R  policy  are  evident,  although  there  Bay  be  a  good 
deal  to  be  said  in  its  favor*   On  the  other  hand,  it  la 
difficult  to  see  how  the  law  of  nationa  oan  diaregard  dif- 
ferences in  capacity  for  transactions  without  detracting 
from  its  positive  aignificanee.   Keeibei^  of  the  society  of 
nations  may  be  presumed  to  be  equal  as  a  general  prinaiple; 
but  when  it  appears  that  in  certain  aspects  of  legal  capacity 
they  are  organically  unequal,  it  wouldseen  that  the  law  ausi 
either  take  cognisance  of  the  faets  er  else  admit  Its 


unreality. 


IV 


ii;ti:rnal  limitations  ok  capacity  for  rights 

I 

What  has  Just  been  said  applies  with  equal  force  to 
internal  limliRtlons  on  capaoity  for  rlghta.   The  state, 
as  an  international  person,  nay  be  organicaKlly  inoapable  of 
rights  as  well  as  transactions,  that  is  to  say,  it  aiay  be 

e 

constitutionally  without  power  to  conserve  certain  interests 
by  exacting  particular  acts,  forbearances,  services,  or 
benefits.    Wherever  an  incapacity  of  this  sort  exists 
there  is  a  limitation  upon  that  equality  which  the  law  of 
nations  presuaes  a»ong  its  subjects « 

There  are  internal  limitations  in  several  states  on 
that  capacity  to  control  the  national  domain  which  is  pre- 
suraed  anong  nesbers  of  the  international  conmunity*   This 
is  trae  in  the  case  of  Panama,  although  here  it  is  really 
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XYvB  eonflaqutnce  of  an  external  limitation  which  hae  boen 

79 

formally  ra«ognlxiid  in  tha  constitution.   A  better  illustra 
tion  of  incapacity  for  rights  of  jurisdiction  la  found  in 
the  proyiaione  of  several  American  const it at ions  declaring 
the  navigation  of  interior  rivers  free  to  all  flags .^^ 

The  law  of  nations  presumed  that  each  of  its  subjects 
is  capable  of  regulating  the  admission  of  goods  and  persons 
from  other  countries.    It  has  already  been  pointed  out 
that  Switserland^s  capacity  for  levying  inport  duties  is 


limited  by  the  terms  of  its  organie  law«    In  several  other 

states  there  arsi  important  restrictions  on  the  oapacity  to 

exclude  alien  persons «^^  The  provision  in  the  Constitution 

of  Argentine  is  as  follows: 

The  federal  government  shall  encourage  European 
Immigration y  and  shall  not  have  power  to  restrict » 
limit,  or  obstaractf  by  taxation  of  any  kindi  the  en- 
trance into  the  Argentine  territory  of  foreigners 
coming  to  it  for  the  purpose  of  engaging  in  the  culti- 
vation of  the  soil,  the  improvement  of  indvis trial 
business  9  or  the  introduction  and  teaching  of  arts  and 
aoiences.8^ 

Bolivians  randamental  law  deals  with  the  matter  in  more 


79  Art,  3,   Cf.  Costa  Rica,  -rt.rt,  15. 

80  Argentine,  Arts.  HO^   26;  Hondviras »  Art.  141;  Para- 
guay, Art.  7.         Art.  26   of  the  Constitution  of  Argentine  is 
aa  follows  I   "Navigation  on  tho  rivers  in  the  interior  of 
the  nation  is  free  to  all  flags »  and  subject  to  no  other 
regulations  than  those  proclaimed  by  the  national  authority." 
(Podd^s  transl.}. 

PI  Argentine,  Art.  255  Bolivia,  Art.  4;  Ecuador,  Art. 
3*7;  Paraguay,  Art.  6j  Spain,  Art.  2. 

82  Art.  26  (Dodd*8  transl.). 
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general  tersaat 

KVery  san  h9tfl  the  right  to  enter  the  territory  of 
the  Republic  I  renaln  therein,  travel  through  It,  leave 
It,  without  any  other  restrictions  than  those  eslab* 
llshed  by  International  law;  •  •  •  ^^ 

The  provisions  quoted  above  nay  be  oontrasted  with  the 

rule  In  Tenesuela,  where  the  President  has  power 

To  prohibit,  when  he  thinks  desirable,  the  Imml- 
sratlon  of  foreigners  Into  national  territory,  or  to 
expel  froB  it  foreigners  who  have  no  domicile  extab* 
lished  In  the  country.®^ 

The  recent  Mexican  Conatltutlon  is  equally  explicit; 

the  Bxecutlve  shall  have  th«  exclusive  right  to  expel 
from  the  Republie  forthwith,  and  without  judicial  pro* 
cess,  any  foreigner  whose  presence  he  nay  deem  inex- 
pedient •^B 

Again,  the  law  of  nations  leaves  states  very  large  dls- 

eretlon  in  determining  the  status  of  aliens  who  ehoose  to 

reside  within  their  boandarias.    There  rrust  be  no  manifest 

denials  of  justice,  no  unfair  discriminations,  no  unwarranted 

confiscations  of  property,  but  so  long  as  these  general 

principles  are  observed  each  state  is  free  to  determine  the 

rights  of  aliens  as  it  pleases.    There  are  a  number  of 

states,  however,  whose  capacity  for  dealing  with  this  ques-   • 

tlon  is  organically  restricted.    Reciprocity  is  stipulated 

» 
as  a  general  principle  in  the  constitutions  of  Colombia  and 

Panama  •   Other  oonatl  tut  ions  specifically  gviarantee  to 


83  Art«  4  (Rodriguez*  ti-nnol,), 

84  Art.  fil,  see.  7  (transl.  from  B.F.r.P. ). 

85  Art.  33  (Br^nche*a  transl.). 

86  Columbia,  Art.    11;   Panama,  Art*   9. 
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alltns  the  privilege  of  owning  and  tranef erring  reel  pro- 
perty p  engnging  In  bvieineee,  and  other  privileges  t^^  The 
orgenie  lew  of  Argentine  provides i 

» 

Aliens  shell  enjoy  in  the  territory  of  the  nation 
ell  the  civil  ri^ts  of  citizens.    They  may  exercise 
their  trade,  business,  or  profession;  own,  buy,  and 
transfer  real  estate;  navigate  the  rivers  and  coasts j 
practice  freely  their  religion;  nake  wills,  and  contract 
carriage  in  conformity  with  the  law.    They  shall  not 
be  coHipelled  to  becoBM  citizens  or  to  pay  forced  extra* 
ordinary  taxes. 8® 

In  Haiti,  on  the  other  hand,  it  is  constitutionally  impos*- 

sible  for  any  but  Haitians  to  own  real  property  or  acquire 

89 

It  by  any  means  whatever. 

The  capacity  to  protect  eitisene  of  other  states  is  a 
matter  of  grave  international  concern.    Only  as  it  is 
Qonplete  can  an  international  person  be  assured  of  freedom 
from  external  interference «  or  dexsiand  the  raliest  protec* 
tion  for  its  own  citizens  abroad.    Several  American  re pub • 
lies  are  curiously  limited  in  this  natter,  the  limitation 
operating  directly  in  some  cases  and  indirectly  in  others. 
The  problem  of  protection  is  somewhat  complicated  in  a  few 
Instances  by  constitutional  jvovislons  which  come  very  near 
to  establishing  involuntai^y  naturali;?ation,  than  subjecting 
aliens  to  the  responsibilities  of  citizens  without  freo 


87  Ai'gentine,  Art.  20j  Costa  Rica,  Art*  12 j  Hondujfas, 
Art*  18;  Nicaragua,  Art.  10 j  Paraguay,  Art.  33 j  ?^r<\p   Art. 
28 J  Salvador,  Art.  47. 

88  Art.  20  (Dodd's  transl.). 

89  Art.  6. 
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90 

decision.   Several  Anerican  constitutions  deny  citieens 

and  aliens  alike  the  right  to  claim  indesnity  for  dasaces 

91 
caused  by  revoIationistfl«   This  restriction  is  aiaed  at  the 

individual 9  hvit  in  practice  it  seeias  to  have  an  indirect 

effect  upon  the  state*   The  same  may  be  said  of  another 

type  of  provision  which  forbids  aliens  to  resort  to  diplo-* 

vatio  protection.   Such  a  provision  appeax'S  in  the  recent 

■4' 

Hexlean  Constitution! 

Only  Mexicans  by  birth  or  naturalisation  and  Mexi* 
can  companies  have  the  right  to  acquire  ownership  in 
lands,  waters  and  their  appurtenances »  or  to  obtain 
concessions  to  develop  mines ^  waters  or  mineral  fuels 
in  the  Republic  of  Mexico.    The  Nation  may  grant  the 
same  right  to  foreigners^  provided  they  agree  before  the 
Pepartment  of  Foreign  Affairs  to  be  considered  Mexicans 
in  respect  to  such  property,  and  accordingly  not  to 
invoke  the  protection  of  their  Governments  in  respect 
to  the  samot  under  penalty,  in  case  of  breach,  of  for* 
feiture  to  the  Ration  of  property  ao  acquired .^3 
* 
All  public  contracts  in  Venezuela  must  contain  a  clavise 

expressed  or  Implied,  by  which  resort  to  diplomatic  inter- 
position is  renounced I 

No  contract  of  public  intex^est  made  by  the  Federal 
Covernnent  or  that  of  the  States,  by  the  municipalities, 
or  by  any  other  public  authority,  shall  be  transferred 
wholly  or  in  part  to  a  foreign  Government;  and  in  all 
suob  eontracts  shall  be  considered  incorporated,  although 
it  may  not  be  expressed,  the  following  clause;   "The 


90  Braxil,  Art.  69 j  Dominican  Republic,  Art.  7;  Oiiate- 
mala.  Art.  f>. 

91  Guatemala,  Art*  14 j  Haiti,  Art.  185;  Hondviras,  Art. 
142;  Salvador,  Art.  46;  Venezuela,  Art.  21. 

92  Guatemala,  Art.  2.^;  HonduraiH,  Art.  15;  Mexico,  Art» 
27;  NlcarafTua,  Art.  11. 

93  Art.  27  (Branche'a  transl.). 
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disputes  and  contrpvemies  of  whatsver  nature  that  nay 
arise  in  eonnection  with  this  contraett  and  that  cannot 
be  settled  amicably  by  the  Contracting  Parties,  shall 
b#  decided  by  the  competent  Tribunals  of  Venezuela »  in 
conformity  with  its  laws,  and  cannot  for  any  motive  or 
any  cavise  becone  the  subject  of  foreign  claiins,'*    Com* 
panics  formed  to  carry  out  the  above-mentioned  con- 
tracts <^ball  establish  their  legal  domicile  in  the 
co\mtry  •  ®* 

It  iA  difflovilt  to  determine  the  extent  to  which  provieiona 
like  those  cited  above  affect  international  capacity  for 
rights.    Certainly  in  practice  they  place  a  state  in  an 
unusual  position  with  respect  to  other  members  of  the 
society  of  nations, 

A  constitutional  division  of  authority  between  the 
central  and  local  governments  within  a  state  may  create 
serious  incapacities  with  respect  to  the  protection  of  aliens. 
Such  a  situation  exists  in  the  United  statea  where  the  fed* 
eral  government  assumes  responsibility  for  the  protection  of 
aliens t  but  leaves  the  actual  enforcement  of  that  protection 
to  the  discretion  ef  the  local  authorities.    The  problem 
■ay  arise  under  any  federal  constitution*   It  is  highly 
developed  within  the  British  Empire »  where  many  of  the  obli- 
gations of  the  Xmpire  are  executed  by  the  self -governing 
dominions •   The  British  North  America  Act  of  1867  provides 
with  respect  to  Canauas 


94  Art.  142  (txansl.  from  B.P. r,,P  J , 

95  See  Borchard,  Diplomatic  Protection  of  Citizens 
Abroad ,  sec.  45,  91,   165/ passim;  Despagnett  Tn  t.O.'P.t.?. 
(leOfJJ,  Vol.    TX,   p.    195, 
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The  parllara«nt  and  govemaent  of  Canada  shall  have 
all  powers  neceeeary  or  proper  for  perfoming  the  obli- 
gations of  Canada  or  of  any  provinces  thereof >  as  part 
of  the  British  emplre»  towards  foreign  oountries't  aris- 
ing under  treaties  between  the  etapire  and  such  foreign 
coiintrles.9* 

There  la  a  siwllar  division  of  authority  between  the  British 

Government  and  the  governments  of  the  other  autonomous 

dominions* 


INTKRKAL  LIMIT ATtONS  ON  CAPACITY  POH  POLITICAL  RiaHTr 

Still  another  type  of  Incapacity i^  iBpoaed  from  within, 
has  recently  become  Important  and  will  no  doubt  grow  In 
importance  as  the  society  of  nations  straggles  towax^ua 
greater  perfection  of  organization.    To  what  extant  are 
the  members  of  international  society  incapacitated  by  their 
fvindapiental  laws  for  participating  In  the  creation  of  super- 
national  Institutions?   In  other  words,  how  far  are  they 
organlcnlly  Incapable  of  what  may  be  called  international 
political  right?)? 

After  the  convention  for  the  establishment  of  an  Inter- 
national prise  court  was  drafted.  It  was  discovered  that 
certain  states  could  not  submit  the  Judgment  of  a  national 
final  court  of  appeal  to  review  before  an  International 
tribunal.   In  a  v6"du ,  included  In  the  Final  Protocol  of  the 


90  Sec.  162. 

97     r^ea  the  dlso\isslon  of  this  question  by  Vrlght,   In 
A.J.I.L.    aoie).  Vol.  XII,    pp. 
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London  Kavnl  Conference i  the  delegatee  agreed  to  call  the 

attention  of  their  reepectlve  goTemiaents 

to  the  advnnta^e  of  cone  lading  an  arrangement  under 
whieh  auch  States  would  have  the  power »  at  the  time  of 
depositing  their  ratiflcatlonai  to  add  thereto  a  reaer- 
Tatlon  to  the  effect  that  resort  to  the  International 
Prise  Court  In  respect  of  decisions  of  their  National 
I  Tribunals  <(hall  take  the  fom  of  a  dlreet  claim  for 

conpensation. ®® 

Thirteen  states  signed  an  additional  protocol  at  The  Kague 

In  1910,  making  provision  fOr  difficulties  of  a  constitu* 

tlonal  nature  in  the  following  terms: 

The  Powers  signatory  or  adhering  to  the  Hag\ie  con- 
vention of  October  18 »  1907 »  relative  to  the  establish- 
ment of  an  International  court  of  prise »  which  are  pre- 
vented by  difficulties  of  a  constitutional  nature  from 
accepting  the  said  convention  in  its  present  forn,  have 
the  right  to  declare  in  the  Instrument  of  ratification 
or  adherence  that  In  prize  cases,  whereof  their  national 
courts  have  Jurisdiction »  recourse  to  the  Interpatlonal 
court  of  prise  can  only  be  exercised  against  them  in 
the  form  of  an  action  in  daiaages  for  the  injury  caused 
by  the  capture • 

In  the  case  of  recourse  to  the  international  court 
of  prize >  in  the  fora  of  an  action  for  damages t  Article 
8  of  the  convention  is  not  applicable)  It  is  not  for 
the  covxrt  to  pass  upon  the  validity  or  the  nullity  of 
the  captures  nor  to  reverse  or  affirm  the  decision  of 
the  national  tribunals. 

If  the  captvire  Is  considered  illegal^  the  court 
determines  the  anount  of  damages  to  be  allowed ,  If  any, 
to  the  claimants.^© 


The  United  States  Senate  approved  the  international  prize 
court  convention  on  condition  that  the  declaration  contem- 
plated in  the  above  protocol  be  included  in  the  instrument 
of  ratification* •^'^'^ 


98  A.J^I.L  fuppl.  (1909),  Vol.  Ill,  p.  184 j  Hlgglns, 
The  Kague  Peace  Conferences ,  P*  443. 

99  Art.  1,  2j  A.J.I.L.  Suppl.  (1911J ,  Vol.  V,  p.  95. 

100  Ibid.,  p.  99. 


1 

J 


?  ■"  , 


•> 


i      -•      » 


^ 


»  k 


.     i 


* 

V 


•  * 


1} 


J     • 


I    . 


I 


•    *     ( 


s 


f  1 
I 


*     t 


*■  .   . 


• 


^  •  ' 


I    \  . 


-270- 


The  United  State©  haa  alao  enco\intered  constitutional 
difflcultlea  which  hamper  ita  participation  in  certain  inter- 
nntlonal  administrative  arrangeinentr; .   ^he  significance  of 
linitatione  of  thia  kind  la  only  beginning  to  be  appreciated* 
They  will  become  much  more  important  in  the  fviVare  as 
farther  progress  la  aade  towards  the  creation  of  eupernational 
authority. 


101  Keinach,  Pub lie  International  Unions >  pp.  48.  65* 
note  1. 
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CHAPTER  VII*   BXTKRMAL  LIKITATIOKn  UPON  THE  EQUALITY  OP  STATHS 


THE  NATURE  OP  EXTERNAL  LIMITATIONS 

External  limitations  upon  a  state's  international 
capacity  are  the  result  of  certain  relationships  which  it 
has  with  other  members  of  the  society  of  nations,   Such 
limitations  are  created  by  general  treaties,  by  certain 
special  treaties  creating  relationships  which  obtain  general 
recognition^  and  by  the  positive  law  of  nations  as  proved  by 
common  visage.   They  operate  to  restrict  the  legal  capacity 
of  the  state  as  an  international  person,  rendering  it  incapa- 
ble of  acquiring  certain  international  rights  or  of  entering 
into  certain  international  transactions «    External  limita- 
tions have  two  important  characteristics:   (l)  the  state  can- 
not divest  itself  of  the  incapacity  by  its  own  act;  (2)  the 
state  is  placed  in  a  position  of  legal  incapacity  with 
respect  to  the  entire  community  of  nations.   Wherever  limi- 
tations of  this  kind  apply  only  to  a  single  state  or  to  a 
particular  group  of  states,  the  state  or  group  affected  is 
in  a  condition  of  legal  inequality  with  respect  to  other 
members  of  the  society  of  nations.   Inequalities  of  condi- 
tion or  status  have  always  played  an  important  part  in  inter- 
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nutloniil  relations,       ?h«r«  «r»  Xndleatlon«  that  th<ilr  Inport- 

* 

anoa  will  lncr9R»#  Aft  th«  international  conavmlty  beeomes 
mor«  cloiialv  integrated  # 

r 

II 


LIKITATIONR   XIICID!?:NT  TO   IMPKFPECT  UKIOR 

In  a  few  cases  the  society  of  nations  has  created  imper- 
fect unions  in  which  legal  capacity  is  limited  by  division 
among  the  several  parts  of  a  composite  whole •   Where  such 
limitations  have  no  other  sanction  than  the  staters  organic 
law,  they  belong  to  the  category  of  internal  limitations i 
but  when  they  are  imposed  by  a  general  act  of  the  inter- 
national community,  or  of  those  who  are  permitted  to  repre- 
sent the  international  commranity,  as  by  the  Peace  of  West- 
phalia^  the  Treaty  of  Vienna,  the  Treaty  of  Paris,  or  the 
Treaty  of  Berlin,  they  have  all  the  attributes  of  an  external 
lii^itation.   Imperfect  unions  are  created  either  by  the 
partial  disintegration  of  what  was  previously  a  unified 
state,  or  by  the  confederation  of  what  were  previously 
separate  states »   In  either  case  the  condition  is  usvially 
transitional,  representing  a  stage  in  development  towards 
complete  disintegration  in  the  first  instance  and  towards 
complete  union  in  the  second.   It  is  important,  although 
transitional,  for  there  has  hardly  been  a  time  in  the  history 
of  the  international  community  when  this  type  or  state  has 
not  had  its  representative.   The  course  of  international 
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•▼•nta  •ties*^^'*  that  th«  fitftt«  syst^n  it  still  far  from  that 
condition  of  stability  whioh  nsy  r«losat«  all  svtoh  in^apaci- 
tiss  to  ths  eatftflory  of  historioal  anoavilies. 

In  tho  «aso  of  a  aonposito  intamational  parson 
lagal  capacity  exists  only  in  the  hypothotical  union  of  all 
partial  oapacitias  bolonging  to  tho  conponent  parts.   The 
conposite  entity  and.  each  of  its  seTeral  parts  hare  only  a 
llalt#A  eapucitye   SIivm  this  hypothetlCAl  vmlon  cannot 
becoBM  a  reality  while  the  eempoalte  ehax^aeter  enciurea»  and 
alnoe  It  la  only  with  the  entity  or  with  Ita  aeparate  eonpo- 
nen ts  aa  aueh  that  the  law  ot   natlena  ean  be  ceneemedt  It 
followa  that  the  aoolety  of  natlena  la  preaented  with  a 
sroup  of  International  peraona  of  whleh  no  one  has  full 
legal  eapacltye 

The  f Irat  general  aot  of  the  modem  aoelety  of  nationa 
wrought  the  partial  4 la Integration  of  the  Holy  Rosan  Empire 
Into  some  hundreds  of  International  persons  whose  legal 
capaelty  was  limited  In  the  way  described  above e   The  Peace 

a 

of  Westphalia  formally  accorded  to  the  princes  and  poten** 


1  On  the  Peace  of  Westphalia t  aee  Bernard t  Pour  Lect* 
urea  on  Diplomacy,  pp.  1-60 j  Bougeant»  Htstolre  du  traits 


urea  on  Diplomacy,  pp«  1*60;  Bougeant,  Htstolre  du  tralte 
^e  JeiTphalle ;  Clement ,  M6molrea  et  nfeoclatlonsi  Combes p 
Bis to Ire  g^n<rale  de  la  alploroatle  earop<enne>  Vole  Ij  Hill, 
History  of  Diplomacy ,Tole  II,  ppe  59C-607j  Lavlsse  et 
RambauQ  ,^ls  to  Ire  gen  tf  rale ,  Vela  V,  p*  579  j  Le  Clerc,  K^go- 
clatlons  secretes ;Masar In  t  Lettres  du  Cardinal  Maaarln; 
Phlllppl,  Per  wastphftllache  Prleaej  P-Citter,  Oelat  des  west- 
phallschen  Prledens i  Urusov,  R^suratf  hlstorldue  des  prlncl- 
pauic  traT¥<s  de  palx;  Ward,  In  Cambridge  Modern  History ^  Vol* 
IV#  PP»  395*435}  ^Theaton,  History,  Pa  67.   (Cent,  on  page  *^74}e 
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tatos  of  the  Smplre  a  qualified  International  etatua.   The 
rellgloua  settlement  stipulated  for  an  exact  aad  reolprooal 
equality  among  them  In  ecclesiastical  affairs ,  thus  assuring 
their  Independence  from  imperial  control  In  this  respect • 
The  political  settlement  divided  International  capacity 
between  the  Smplre  as  a  whole  and  Its  component  states* 
Article  8  of  the  Treaty  of  OsnabrUck  betwaen  the  Emperor  and 
Sweden  provided  as  follows; 

And  In  order  to  provide  that  henceforth  no  more 
differences  shall  arise  In  the  political  status ^  all 
and  every  one  of  the  Electors »  Princes ^  and  States  of 
the  Roman  Empire  are  so  established  and  confirmed  In 
their  former  rights »  prerogatives  #  llbertlemt  prlvl-* 
leges »  the  free  exercise  of  territorial  rights  spiritual 
as  well  as  temporal,  lordships »  regal  rights ^  and  In 
the  possession  of  all  these  things  by  virtue  of  the 
present  transaction,  that  they  may  never  In  fact  be 
disturbed  therein  by  anyone  under  any  pretext  what- 
ever* 

They  shall  enjoy  without  contradiction  the  right 
of  suffrage  In  all  deliberations  concerning  the  affairs 
of  the  Empire,  above  all  where  the  business  In  hand 
shall  be  to  make  or  to  Interpret  laws,  to  decide  upon  a 
war,  to  Impose  a  tax,  to  decree  levies  and  quartering 


Good  bibliographical  notes  may  be  fovmd  In  the  Cambridge 
Modern  History b   Vol*  IV,  p.  8661  Hill,  History  of  Diplomacy* 
Vol*  III  p.  «07}  LavlBse  et  fiarabavid,  Hlstolre  gin6raie.  Vol* 
V,  p.  084j  Vast,  I^s  grandes  tralt^s,  Vol#  !>  p*  7. 

The  Importance  of  the  ^eace  of  Westphalia  In  the  history 
of  the  modem  law  of  nations  Is  sviggested  In  Bonf lis ,  Droit 
Int.  irab ♦ ,  sec.  87,  p*  39 j  P.  de  Martens,  Droit  Int.  Vol*  I, 
p*  117 J  Nys,  Etudes,  p.  Ij  Walker,  History,  p.  147}  Walker, 
Science,  p.  57}  yestlake,  Int.  I^w,  v^ol*  x,  p*  44}  Wheaton, 
History f  p.  69* 

2  Treaty  of  Osnabrack^  Art.  5;  Dumont,  TI,  I,  473; 
Koch  et  Sehoell,  Tol.  I,   p.  129. 
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of  soldiers  I  to  constrvtct  In  ths  name  of  the  pul^Xlc  new 
fortreeses  within  the  territories  of  the  states #  Or  to 
reinforce  the  garrisons  of  existing  forts ^  and  also 
where  It  shall  be  necessary  to  laake  a  peace »  or  alli- 
ances^ and  to  treat  of  other  like  affairs;  none  of  these 
or  similar  things  shall  be  done  or  decided  hereafter 
without  the  adYlee  and  consent  of  a  free  assembly  of 
all  the  States  of  the  Empire;  above  all  everyone  of  the 
States  of  the  Smplre  shall  enjoy  freely  and  In  perpetu* 
ity  the  right  to  make  alliances  among  themselves  and 
with  foreign  countries  for  the  preservation  and  security 
of  eacht  pl:*ovldedt  nevertheless »  that  these  terms  of 
alliance  be  not  against  the  Kmperor  and  the  Smplre,  nor 
against  the  pvibllc  peace,  nor  principally  against  this 
transaction,  and  that  they  be  made  without  prejvidloe  In 
any  respect  to  the  oath  by  which  each  Is  bound  to  the 
Kmperor  and  the  Empire •' 

The  effect  of  this  settlement  was  to  limit  the  International 

capacity  of  the  Empire  by  attributing  partial  capacities  to 

its  component  parts*    More  than  three  hundred  quasl-states 

were  formally  Inducted  into  the  international  community. 

Neither  the  Kmplre  nor  its  states  were  legally  the  equals  of 

their  neighbors  in  the  society  of  nations. 

It  is  sometimes  said  that  the  principle  of  equality 

among  nations  was  established  by  the  Peace  of  Westphalia. 

Taylor,  for  iirostration,  holds  this  opinioni 

As  heretofore  explained,  the  Orotian  system  depends  upon 
a  full  and. unqoalif led  recognition  of  the  doctrine  of 
territorial  sovereignty  from  which  flow  the  corollaries 
that  all  states  are  fo2*mally  equal,  and  that  territory 
and  Jurisdiction  are  coextensive.    Such  was  the  basis 
of  the  settlement  embodied  in  the  Peace  of  Westphalia, 
so  far  as  the  written  treaty  law  was  concerned,  and 
upon  that  basis  it  has  been  claimed  from  that  day  to 


3  Dumont,  VI,  I,  480.   See  also  Treaty  of  Munster, 

sees*  64.  65;  Vast,  Lea-  grandeB  trait(^a ,  Vol*  I,  pp.  34-35i 
Koch  et  Schoell,  VolT^,  p.  123. 
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this  that,  b«for«  th9  law  of  nations ^  ^^^  los^l  rights 
of  the  greatest  and  smalleat  states  are  Identical .4 

Equality  was  established  among  the  component  states  of  the 
empire.   Kqual  protection  of  the  law  luiy  be  said  to  have 
received  Its  vindication  as  an  essential  International  prin- 
ciple «   Taylor* s  statenent  and  all  others  like  It  are  quite 
misleading 9  however.  In  so  far  as  they  Imply  that  the  West- 
phallan  fl»ttlenent  established  equality  of  legal  capacity 
among  members  of  the  society  of  nations  as  a  general  prin- 
ciple of  law.   On  the  contrary,  the  most  Important  article 
In  each  of  the  two  treaties  provided  expressly  for  Important 
Inequalities  of  legal  capacity  in  the  reconstituted  community 
of  nations. 

The  disintegration  of  the  Ottoman  Empire  In  the  nine- 
teenth century  suggests  certain  Interesting  comparisons  with 
the  dismemberment  of  the  Holy  Roman  Empire  In  the  seven- 
teenth and  eighteenth  cen Varies.   As  outlying  Turkish  pro- 
vinces have  approached  separation  from  the  Empire  the  Euro- 
pean powers  have  Imposed  a  divided  capacity  dvirlng  prolonged 
periods  of  transition.    Turkey  has  been  permitted  to  retain 
certain  rights  of  suzerainty  over  the  detached  provinces. 
The  provinces  have  been  accorded  an  autonomous  regime  under 


4     Int.   Pubt   Law,   sec.   69,  p.   98.       See  also  Cohen,   In 
Venes .   Arblt. ,   p.   1259}  Dupuls,  Le  prlnclpe  d^^qulllbre  et 
le  coni^ert  evirop6en,  p.   J50j  Figgis ,  person  to  QrotluSt   p> 
T?>0;  Lawrence,  ^:asays,  p.  206 j  Oppenhelm,   Inl.  Law,  Yol^,   I, 
p.   30 J  TwlBS,  Law  of  Nations,  p.  xvll;  White,  Seven  great 
Statesmen,  p.  777       Of,  Rachel,  De   jure  gentium,  sec.   121; 
Tex  tor,  s^ynopsls   Juris  gentium,   cEap,   14;  I'wiss,  I^aw  of 
Rations,   p. 
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int#niatlonmX  guariiat»0f  plao^d  under  the  effeetlve  acntrol 
of  unothei"  power,  or  oonoede<l  a  qoAllfied  international 
statue  preliminary  to  annexation  by  another  power  or  to 
aompiete  indepen4eiiee#   Ae  a  eoneequence  lurkey  has  never 
enjoyed  full  international  eapaoity  with  reapeet  to  ita  en- 
tire dominion t  while  eaoh  of  the  provinoee  haa  been  required 
to  paaa  through  a  protraoted  period  of  partial  capacity  on 
the  road  to  eenplete  Sfii^ration* 

Ruaeia  aeoured  autonony  for  the  provinoea  of  Moldavia 
and  Wallaohia  in  1829.'^  For  nany  yearn  they  renained  under 
T\irkiah  auaerainty  and  Ruaaian  protection.    The  Treaty  of 
Piarie  of  1896  placed  theia  under  the  eollective  guarantee  of 
the  powem;  and  their  independence  waa  recognized^  subjeot 
to  eonditiona«  by  the  Treaty  of  Berlin.'''  Servia  won  virtual 


independence  from  T\trkey  early  in  the  nineteenth  century. 


As  a  principality  under  T'arkish  auzerainty  it  waa  placed 

8 

under  the  eollective  guarantee  of  the  powera  in  1856 »  and 
waa  recogniaed  aa  independent,  aubject  to  conditiona,  by  the 
Treaty  of  Berlin.   The  same  treaty  conatiVated  Bulgaria  an 


5  Treaty  of  AdrlanoplCt  Art.  5j  B.P.S.P.t  Vol*  16^  pp# 
647,  654. 

6  Arta.  22-27.   See  also  Convention  of  1858 >  B.F.S.P^, 
Vol.  48,  p.  70. 

7  Arte.  43-51. 

8  Treaty  of  Paris,  Art.  28-29 . 

9  Arta.  34-42. 
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autononou*  »nd  tributary  prinolimllty  wider  Turkish  su^iemin- 
ty,^^  condition  which  continued  until  Bulgaria^e  deolam- 


tion  of  independence  in  1906 »  and  provided  admin is trat ire 
autonoBy  for  Baa tern  Rounelia  under  the  direct  politioal 
and  nilitary  authority  of  the  Sultan.   The  Prince  of  Bul«* 


garia  was  recognised  as  OoTernor-*(leneral  of  Roumelia  in  1686  ^ 


thus  constituting  a  de  facto  union  which  beeaae  de  Jure  with 
the  recognition  of  Bulgarian  independence •-  The  Congress  of 
Berlin  handed  the  provinces  of  Bosnia  and  Herzegovina  over 
to  Austria -Hungary  to  be  occupied  and  administered  without 
prejudice  to  the  sovereignty  of  Turkey*  In  1908  the  pro* 
vinces  were  formally  annexed  by  the  dual  monarchy.  Crete 
was  promised  an  autonomous  regime  in  1878>^^but  the  promise 

did  not  become  effective  until  after  the  Joint  intervention 

14 
of  the  powers  in  1697 •   Thereafter  Crete  enjoyed  real 

autonoK(y»  and  eyon  a  United  international  atatua  until  its 

union  with  (Ireeoe  in  1918.   Re7pt  aeoured  autonooy  and  a 

limited  interhational  capacity  in  1840,  paaaing  later  into 


10  Art«.   1-12. 

11  Arte.   13-22.       See  Bl-antachli,  in  R.D.I. L.C.    (1861), 
Vol.  XII.I,  pp.   57d-582j  Serkie,  Ia  Rounftlie  orientale  et  la 
a-glgarie  actuelle. 

19.     Art.  25.       See  also  Convention  of  1679,  B.P.S.P, , 
Vol.  71,  p.   1132;  and  Bluntschli,   in  R.D.I, L.C,   (1861),  Vol, 
XIII,   pp.    S8ij-586. 

13  Treaty  of  Berlin,  Art.  23. 

14  Ion,   in  A.J.I.L.    (1910),  Vol,   IV,  p.   277, 
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an  anonalouB  condition  \xndBV   ths  svt&eralnty  of  Turkey  an<5 

the  control  of  ((reat  Britain »  which  was  termlnateil  In  1914 

15 
by  the  proclamation  of  a  British  protectorate*   Th\is  for  a 

eenVary  the  Hear  East  has  presented  the  society  of  nations 

with  a  disintegrating  enpire  on  the  one  hand  and  a  noaher  of 

incipient  states  in  various  stages  of  eTolation  on  the  other* 

Neither  the  enplre  nep  its  yastal  state*  have  stood  in  a 

relation  of  legal  equality  to  other  neoUiers  of  the  inter- 

« 

national  conffiunitye 

The  Oersan  Confederation ^  which  lasted  from  1815  to 
1866,  is  the  great  historical  example  of  a  composite  In'ter* 
national  person  formed  by  the  confederation  of  existing 

statea.    The  Confederation  was  created  at  the  Congress  of 

16  ■• 

Vienna  in  1815,  and  its  organization  as  an  indissoluble 

union"*  was  completed  by  an  additional  act  signed  at  Vienna 

May  15,  1820.^''^  The  additional  act  of  1820  provided: 

The  Qermanic  Confederation  is  a  union  according  to 
international  law  of  the  Sovereign  Princes  and  Free 
Towns  of  Germany,  for  the  preservation  of  the  independ* 
ence  and  inviolability  of  the  States  comprised  in  it, 
and  for  maintaining  the  internal  and  external  security 
of  Germany* 

As  td  its  internal  relations,  this  union  consists 
of  a  commvmity  of  States  independent  of  each  other, 
with  reciprocal  and  equal  rights  and  obligations  stlpu* 
lated  by  Treat ies.    As  to  its  external  relations,  it 


15  See  infra,  p.  f^B4  note  ?.?. 

16  Treaty  of  Vienna,  Arts*  53-64 •   See  Wheaton,  His 
tory,  pp«  445  ff • 

17  BeF.R^P. ,  Vol*  7,  pp.  399-414e 
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constitutes  a  collective  Power,  bound  together  in 
political  unity* 18 

The  Confederation  had  power  to  make  war,  contract  alliances, 

and  conclvide  other  treaties  t 

The  Confederation  has  the  right,  as  a  Collective 
Power,  to  declare  war,  to  raake  peace,  to  contract 
alliances,  and  to  conclvide  other  Treaties*   According, 
however,  to  the  object  of  the  Confederation  expressed 
in  Article  TI  of  the  Federal  Act,  it  only  exercises  this 
right  for  its  own  defence,  for  the  maintenance  of  the 
self -existence  and  external  security  of  Germany,  as  well 
as  for  the  independence  and  invlolablllt?  of  the 
individual  States  of  the  Confederation .1^ 

On  the  other  hand,  the  component  states  sent  representatives 

both  to  one  another  and  to  foreign  states*    They  could 

enter  into  relations  with  foreign  states  so  long  as  they  did 

nothing  against  the  security  of  any  othei:  member  or  of  the 

Confederation  itself.    Neither  the  Confederation  as  a 

whole  nor  Its  oonstlVaent  states  enjoyed  full  international 

capacity*         Legally  they  were  not  the  eqvials  of  other 

members  of  the  international  comm'anity. 


Ill 


LIMIT AT TONS  INCTDKNT  TO  SUZEPAINTY 

The  disintegration  of  the  Holy  Roman  Einplre  and  of  the 
Ottoman  Sraplre  gave  rise  to  another  type  of  external  limita- 
tions vipon  international  capacity,  incident,  in  each  case. 


18  Arts.  1-2  J  Herts  let,  Vol.  I,  p.  640. 

19  Art,  35;  Hertslet,  Vol.  I,  p.  649. 
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to  the  naseralnty  of  tho  Inperlal  authority  ovor  tho  auto  J  act 
stataa*   Tho  aoneoptlon  of  auzarainty  had  Ita  origin  In 
foudaIl«m»  whoro  It  was  aaed  to  daaarlbo  a  wall-doflnod  rala- 
tlon  1»atwaan  lord  and  vassal*   The  great  hlstorloal  example 
of  its  applieation  to  the  relations  between  separate  states 
was  furnished  toy  the  Holy  Roaan  Kmpiret  whieh  ended  in  I8C6. 
The  term  wae  roTived  In  the  nineteenth  eentury  to  describe 
the  relation  between  Turkey  and  its  proylnoes  during  the 
period  of  their  gradual  enanoipatlon« 

The  status  of  Valla ehia  and  Moldavia  was  defined  in 
the  Treaty  of  Paris  of  1856 »  as  follows; 

The  Prindipallties  of  Walla chia  and  Moldavia  shall 
continue  to  enjoy  under  the  Suzerainty  of  the  Porte » 
and  under  the  Guarantee  of  the  Contracting  Powers »  the 
privileges  and  inmanlties  of  which  they  are  in  posses- 
sion*  No  exclusive  protection  shall  be  exercised  over 
them  by  any  of  the  (Guaranteeing  Powers. 

There  shall  be  no  separate  right  of  interference 
in  their  Internal  Affairs. 

The  Sub line  Porte  engages  tq  preserve  to  the  said 
Principalities  an  Independent  and  National  Administra- 
tion t  as  well  as  full  liberty  of  Worship,  of  Legisla- 
tion, of  Commerce,  and  of  Navigation.  ° 

Provision  for  the  organisation  of  the  provinces  was  made  in 

the  Convention  of  Paris  of  1858,  which  began, 

The  Principalities  of  Moldavia  and  Wallachia,  con- 
stituted henceforward  under  the  denomination  of  United 
Principalities  of  Moldavia  and  Wallachia,  are  placed 
under  the  Svizerainty  of  His  Majesty  the  Sultan. 21 


80  Arts.  22,   23;  Hertalet,  Vol.  TI,  p.  1260. 

IJ  Art.  Is  B.F.S.P. ,  Vol.  48,  p.  70;  Hertslet,  Vol.  II, 
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Recognition  of  Indepandencei  with  the  termination  of  suzerain- 

22 

i;»  wae  aeeerded  by  the  Treaty  of  Berlin  in  187B# 

Serbia  reeeived  a  siaiXar  statue  by  the  Peace  of  Paris » 
the  relation  of  Yaaeal  tp  auserain  being  inplied  in  the 
treaty  previa ienei 

The  Principality  of  Serria  shall  continme  to  hold 
of  the  Sublime  Porte »  in  conformity  with  the  Imperial 
Rata  which  fix  and  determine  its  Rishts  and  Immunities ,* 
placed  henceforward  under  the  CollectiTe  Guarantee  of 
the  Contracting  Powers. 

In  consequencoi  the  said  Principality  shall  pre- 
serre  its  Independent  and  Rational  Administrationt  as 
well  as  full  Liberty  of  Worship »  of  Legislation^  of 
Gemmereet  and  of  Ravigation* 

The  right  of  garrison  of  the  Sublime  Porte >  as 
stipulated  by  anterior  regulations »  is  maintained* 
Ro  Armed  Intervention  can  take  place  in  Servia  without 
previous  agreement  between  the  High  Contracting  Powers .^ 

Servians  vassalage  also  was  terminated  by  the  Treaty  of 
Berlin*^* 

The  Treftty  of  Berlin  terminated  two  suseraintiest  as 
indicated  above,  and  created  another  in  the  case  of  Bul- 
garia t 

Bulger  is  is  constituted  an  avitonomous  and  tribu* 
tary  Principality  under  the  suzerainty  of  His  Imperial 
Majesty  the  Rultan;  it  will  have  e  Christian  Govern- 


22  Art.  48«   See  Bluntschli^  in  R.D.I«L»C«  (1660), 
Vol.  XII,  pp.  410-424. 

25  Arts.  2B,   29;  Hertslet,  Vol.  II,  p.  1262. 

24     Art.   34.       See  Blunts ehll»   in  R.D.I. T..C.   (1880), 
Vol.  ZII,  pp.  284-293;  Branswlk,  Re cue 11  de  docuroentg 
diplomat iques  r61atifg  a  le  Serbie. 
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25 

Bant  and  a  national  militia. 
Billgaria  wa»  to  frame  its  own  organic  law^  and  also  to  elect 
its  own  Prince*  subject  to  confirmation  by  the  Porte  and  the 
assent  of  the  powers.   The  Ottoman  treaties  were  to  rezaain 
in  feroe  in  the  Principality.   The  payment  of  a  part  of  the 
Ottoman  debt  and  also  of  an  annual  tribute  were  stipvilated^ 
but  neither  obligation  was  ever  performed.   The  powers  at 
first  sent  only  consuls  general  to  Sofia.   In  1687  Russia 
exchanged  diplomatic  representatives  with  Bulgaria.   Turkey 
was  represented  at  Sofia  by  a  High  Commissioner »  while  the 
Principality  insisted  suceesafully  on  sending  a  diplomatic 
agent  to  Constantinople*   Bulgaria  was  represented  at  the 
first  Hague  Conference t  but  ranked  after  Turkey.   It  was 
represented  at  the  Geneva  Conference »  which  Turkey  did  not 
attend *  and  received  alphabetical  rank  at  the  second  Hague 
Conference »  as  well  as  a  place  in  the  Permanent  Court  of 
Arbitration  and  in  the  scheme  of  apportioning  seats  for  the 
International  Prise  Co'ort.   Bulgarian  independence  was 
declared  in  1908. 


B5  Art.  1;  Hertsleti  Vol.  IV,  p.  2766«   See  Andr6adds, 
in  R.a.D.ItP.  (1908),  Vol.  XV,  pp.  585-601;  Balakta chief f. 
Die  rechtliche  Steirang  des  Ptlrstentums  Bulgarien;  Bl-antschli, 
in  R.D.I.L.C.  (I88i;,  VoTTXIII,  pp.  571-579?  Chaunier,  La 
Bulgaria ;  Karaaichaloff ,  La   Principaut6  de  Bulgarie  au  point 
de  Tue  du  droit  international;  Lutfig  0ie  volkerrechtliche 
STellung  Bulgariens  una  Ostrameliensi  Sardvanoff,  La  Bvilgarie 
est-elle  un  etat  mi-souyerain7;  Scellet  in  A.J.I. I.*  (1911), 

VoI.TTpp.  144-177 1  394-413,  680-704;  (1912),  Vol.  VI,  pp. 
86-106,  .659-678. 

26  ncelle,  in  A.J.I.j,.  (191I),  Vol.  V,  pp.  693-704. 
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^eypt'f^from  1840  to  1914,  and  Crete, ^®from  1898  to 
1918,  were  recognized  as  autonomous  vmder  the  suzerainty  of 
the  Saltan.   In  fact,  each  enjoyed  a  very  limited  inter- 
national capacity,  and  in  each  case  the  international  status 
was  further  complicated  by  the  protection  of  other  states. 
The  term  "suzerainty**  has  been  little  used  elsewhere  than  In 

m 

connection  with  the  moribvmd  Empire  of  the  Kear  Kast.   The 
Convention  of  Pretoria  of  1881  placed  the  South  African 
Republic  under  the  suzerainty  of  the  Queen  of  the  United 
Kingdom.^*  The  little  republic  of  Andorra  still  exists  under 
the  Joint  suzerainty  of  the  bishop  of  Urgel  in  Spain  and  of 

30 

France  as  successor  to  the  Counts  of  Foix. 

The  most  recent  application  of  suzerainty  in  inter- 
national relations  has  been  defined  in  a  series  of  agree* 
ments  between  China  and  Russia  with  regard  to  the  status 
of  Outer  Mongolia,  ny  virtue  of  which  Mongolia  acquires  a 


27  B.F.S.P. ,  Vol.  28,  p.  342 j  A.J.I.L.  (1915),  Vol.  IX, 
p.  202}  Pupuis,  LS  principe  d'gquilibre  et  le  concert  euro* 
p|en,  chaps.  4,  9j  Gibbons,  New  Map  of  Africa,  chaps.  20,  21; 
Ho  1  land ,  Kvxropean  Concert  in  the^^^sTern  Question,  chap, 4. 

2ft  Ion,  in  A.J.I.L.  (1910),  Vol*  IV,  pp.  276-284;  5trelt, 

in  R. O.P.I. P.  (1897),  Vol.  IV,  pp.  61-104,  446-483;  (1900), 

Vol.  VXI,  pp.  5-52,  301-369;  (1903),  Vol.  X,  pp.  222-282, 
345-418. 

29  B.P.5.P. ,  Vol.  72,  p.  900. 

30  Westlake,  Int.  Law,  Vol.  I,  p.  25. 

31  A.J.I.L.  iiuppl.  (1916),  Vol.  X,  pp.  239-258;  Williams, 
in  A.J.I.L.  (1916),  Vol.  X,  pp.  798-808. 
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11ml tad  International  capacity  under  Ruaalan  protection  and 

Chinese  auseralnty.   An  agreeaent  of  1913  between  Russia 

and  China  ^eirldes^ 

Russia  reoognlses  that  Outer  Mongolia  Is  under  the 
suzerainty  of  China. 

China  reoognlses  the  autonomy  of  Outer  Mongolia .^^ 


Mongolia's  status  Is  further  defined  In  an  agreement  of  1915 
betveen  China,  Russia,  and  Mongolia,  as  follows; 

Cuter  Mongolia  recognizes  China* a  suzerainty. 
China  and  Russia  recognize  the  avitonoay  of  Outer  Mongo- 
lia forming  part  of  Chinese  territory. 

Autonomous  Mongolia  has  no  right  to  conclude  Inter- 
national treaties  with  foreign  Powers  respecting  politi- 
cal and  territorial  questions.  •  .  . 

China  and  Russia  ...  recognize  the  exclusive  right 
of  the  Autonomovis  Government  of  Outer  Mongolia  to  attend 
to  all  the  affairs  of  Its  Internal  administration  and 
to  conclude  with  foreign  Powers  International  treaties 
and  agreements  respecting  all  questions  of  a  commercial 
and  industrial  nature  concerning  autonomous  Mongolia. 33 

Mongolia  Is  to  have  complete  Internal  autonomy  and  Its  own 

national  army*   There  Is  to  t>e  ho  Chinese  colonization,  and 

China  engages  to  send  neither  civil  nor  military  officials 

nor  troops  Into  Mongolian  territory.   On  the  other  hand, 

Mongolia  is  declared  to  be  a  part  of  the  territory  of  China. 

China  Is  represented  at  Urga  by  a  Dignitary  who  enjoys  the 


first  place  of  honor  on  all  ceremonial  occasions  and  who  may 
be  aeconpanled  by  a  military  escort  not  to  exceed  two  hundred 
men.   Vo  customs  duties  can  be  levied  on  goods  Imported  by 


32  Arts.  1,  2,  in  A.J.I.U  Suppl.  (1916),  Vol.  X,  p. 
247. 

33  Arts.  2,  3,  5,  In  Ibid.,  pp«  261,  252. 
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Chlnaae  merchants »  and  China  reaerrea  extratarrltorial  Juris* 
diction  oTcr  Ita'aubjacta* 

Tha  faradal  relation  of  yaasaX  to  auzeraln  haa  been  con- 
siderably attenuated  In  Ita  International  application*   Thla 
may  have  been  due  to  the  peaallar  condltlona  prevailing  In 

the  Near  Sast  and  the  Far  Kast^  where  It  haa  received  Its 

« 

only  Important  application  In  recent  tinea.   Whatever  the 
reaeont  It  la  true  that  In  moat  casea  Its  algnlflcance  aa  a 
limitation  upon  the  capacity  of  vaaaal  atatea  has  been  con- 
cerned ehletly  with  matters  of  form. 

IV 


LTMMATIOIIS   INCtPI^KT  TO  PIPPERKNC??r.    XN   CIVILIZATION 

fundamental  differences   In  the  character  of  civilization 

> 

have  alwaya  been  the  source  of  Important  limitations  on 
oapaclty.   A  few  authorltlea  have  Implied  that  such  differ- 
ences do  not  affect  the  application  of  the  principle  of 
eciuallty»'^but  thla  la  not  the  prevailing  opinion.    Host 
of  the  modern  pabllclsts  recognize  that  equality  can  be  the 
rale  only  among  atatea  having  common  standards  of  civiliza- 
tion.  Flore  has  stated  the  prevailing  opinion  effectively: 

The  very  necessity  of  things  requires  9  therefore » 
that  certain  states  ohovild  not  be  called  to  enjoy  Inter- 
national rights  In  an  Integral  fashion  and  with  perfect 
equality.   So  it  is  reasonable  that  the  states  of 
Evirope  should  not  admit  perfect  equality  of  right  with 


vl4  See  Barboaa,  supra ,  p.  226;  Carnazza  Amarl^  svipra t 
.  145 J  Kir  William  3 cot it  supra,  pp.  197,  201. 
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Tvirlcey  and  its  dependencies;  with  the  states  of  AfriOEi 
with  the  exception  of  Liberia  and  the  English  and 
French  colonies)  with  the  states  of  Asia^  with  the 
exception  of  Siberia  and  Hindoos tan.   In  fact»  certain 
limitations  are  nade  necessary  by  the  exceptional  situ- 
ations in  which  these  countries  are  placed. 

Therefore  we  nay  lay  down  the  following  rules: 

(a)  Fvill  and  entire  Juridical  equality  ought  to 
be  linited  to  these  states  among  which  there  have  been 
developed  the  fundamental  Juridical  ideas  essential  to 
the  coexistence  of  states  in  society^ 

(b)  A  state  which  does  not  find  itself  in  a  posi- 
tion to  fulfil  its  international  duties  towards  other 
states  9  either  as  a  result  of  traditional  prejudices » 
of  its  internal  organisation,  or  its  cvistoas  and  its 
religious  beliefs,  can  only  demand  the  full  enjoyment 

of  international  rights  In  perfect  equality  on  condition 
that  it  change  its  internal  organisation  so  as  to  enable 
it  to  fulfil  its  international  duties  by  giving  sub- 
stantial guaranties  on  this  subject. 

(c)  As  long  as  such  reforms  are  not  carried  out 

within  those  states,  other  states  who  have  relations 

with  them  ought  to  observe  the  stipulations  of  treaties* 

As  far  as  international  law  is  unwritten ,  they  ought  to 

observe  the  rales  which,  considering  the  social  condl* 

tions  of  the  uncivilised  state,  are  compatible  with  the 

protection  and  defense  of  public  rights  and  private 
citisens.35 

Inequalities  of  legal  capacity  arising  out  of  differ- 
ences in  civilisation  are  manifested  in  several  important 
rales  of  the  positive  law  of  nations.   Those  Imposed  in  the 
form  of  extraterritorial  Jurisdiction,  in  the  application  of 
the  right  of  diplomatic  protection  of  citizens  abroad,  in 
the  exclusion  of  aliens,  and  in  the  practice  of  granting 
asyl\im  In  legations  and  consulates  and  on  pabllc  vessels  may 
be  considered  briefly. 


35  Trattato  di  dirltto  Intemaz ionale  pubbllco,  sec 
425-42*3^,  ?ol.  I, ""p.  291.   See  Bonf  lis  ,  Droit  Int.  pub . , 
273,  p.  162;  Chretien,  Droit  int.  pub. ,  sec.  iTB^  pVl76j 
Lorlmeri  Institutes,  Vol.  I,  p.  218;  Oppenheim,  Int.  Law, 
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Xt  in  fundaauintally  b<i«aus«  of  differences  in  civiliza- 
tion that  limitationa  have  bean  iaposed  'apcn   the  Jviriadio- 
tion  of  eastern  atatea  over  the  n^tionala  of  weatern  coan- 
triea  reaiding  within  their  territories. '*  Under  treaties, 
red'nforaod  aomotlift^s  by  oua torn >  ^vit^hor ity  over  Kurcpeans 
and  Anerioana  in  tha  Near  TabI^   the  Par  Kaat,  and  many  parta 
of  Africa  has  been  Tested  at  different  times  in  oonsvilar 
courts »   Acoordins  to  Borchardf 

The  extraterritorial  privileges  usually  include  an  exeisp 
tion  from  the  Jurisdiction  of  the  courts  of  the  oriental 
state;  inviolability  of  the  doaicilj  freedon  from  arrest 
by  native  officials*  except  when  in  the  act  of  conmitt- 
ine  a  flagrant  crime;  if  arrested »  the  right  of  surrend- 
er to  the  consul  for  trial  and  punishment;  criminal  or 
civil  trial  in  consular  or  national  courts  of  the 
accvised  or  defendant;  general  Jorisdictien  of  the  for- 
eign consul  over  his  national* »  with  right  to  require 
the  assistance  of  the  local  authorities;  and  notifies** 
tion  of  the  consul  in  case  of  the  arrest  of  native 
employees  of  an  American  citisene^^ 


36  Arminjon,  j^trange^'s  et  prot€g<a  dans  l*Kmpir»  otto- 
man; Brown,  Foreigners  in  Turkey ;  Calary  de  Lamasiere*  Lea 
capitulations  eg  y^^f^^^?  HrII,  Foreign  Powers  and  Juris* 
diction  of  thy  British  Crown;  Heyking*  Ir^exterriiorlalit j t 
liinckley,  American  Consular  Jurisdiction  in  the  Orient;  Ifoo. 
Rtatufl  of  Aliens  in  China pLippwann»  Die  ypnsu lar - j ur is d 1> * 
t ion  i wTOr lent ;  Uoore i  b fges t ,  aecSe  11^-291,  Vol*  li,  pp. 
593-7'55;  PeliBsi^  du  RausaSt  Le  regime  des  capitulations  dans 
l^Kmpire  ottoman;  Piggot^  KxterrTlorTality;  Rey,  La  protec- 
Tion  diplomatique  et  consuTaire  dans  les  echelles  du  Levant ; 
Rtoche#  Lea  JviridicTions  consulaires  anglaiaes  dans  les  pays 
d^Orient":  ^^^ 

37  "The  so-called  extraterritorial  rights »  resting  in 
their  origin  upon  treaty^  have  in  the  course  of  timet  partic- 
ularly in  Turkey,  Morocco  and  other  countries,  gathered 
around  themselves  by  custom  an  accretion  of  further  encroach- 
ments upon  the  local  Jurisdiction,  so  as  to  constitute  in 
some  countries  a  veritable  imperium  in  imperio***  Bor chard ^ 
Diplomatic  Protection  of  Citiaens  Abroad >  see.  181,  p«  431. 

38  Ibid.,  sec.  182,  pe  433e 
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The  treaty  baa la  for  extra territorial  Jurladiotlon  nay 
be  illustrated  from  the  treaties  in  foroe  between  the  United 
States  and  China.   Cases  involYinis  subjects  ef  China  and 
oitiaens  of  the  United  States  are  settled  under  proYisions 
of  the  tareatlea  of  1858  and  1880  as  followat 

■ 

Subjects  of  China  guilty  of  any  criminal  act  toward 
aitis^na  of  the  Uaita4  Stataa  ahall  be  puniahed  by  the 
Chinese  authorities  according  to  the  laws  of  China;  and 
eitisens  of  the  United  States t  either  on  shore  or  in  any 
merohant  vessel »  who  may  Insult »  trouble  or  wound  the 
I>ersona  or  injure  the  property  of  Chinese »  or  ooflunit 
any  other  improper  act  in  China t  shall  be  punished  only 
by  the  Consul^  or  other  pub lie  functionary  thereto 
author i]sed»  according  to  the  laws  of  the  Vnited  States, 
Arrests  in  carder  to  trial  «ay  be  Bade  by  tither  the 
Chinese  or  the  United  States  authorities #^^ 

When  controTers ies  arise  in  the  Chinese  Kmpire 
between  citlisens  of  the  United  States  and  subjects  of 
His  Imperial  Majesty »  which  need  to  be  examined  and 
decided  by  the  public  officers  of  the  two  nations »  it 
is  agreed  between  the  aoremmentsr  of  the  United  States 
and  China  that  such  cases  shall  be  tried  by  the  proper 
official  of  the  nationality  of  the  defendant •   The 
properly  authorised  official  of  the  plalntif f^s  nation- 
ality shall  be  freely  permitted  to  attend  the  trial  and 
shall  be  treated  with  the  courtesy  due  to  his  position. 
He  shall  be  granted  all  proper  facilities  for  watching 
the  proceedings  in  the  interests  of  Justice «   If  he  so 
desires  9  he  shall  hare  the  right  to  present »  to  examine 
and  to  cross ^examine  witnesses.    If  he  is  dissatisfied 
with  the  proceedings p  he  shall  be  permitted  to  protest 
against  them  in  detail.   The  law  administered  will  be 

the  law  of  the  nationality  of  the  officer  trying  the 
caae.^C 

Controversiea  between  eitisens  of  the  United  States »  or 

« 

between  oltisehs  of  the  United  States  and  of  other  foreign 
countries,  may  be  settled  without  any  participation  by 
Chinese  authorities t 


39  Treaty  of  lfl58,  Art.  llj  Malloy,  Vol.  1,  p.  215. 

40  Treaty  of  1880,  Art.  4;  Malloy,  Vol.  I,  p.  240. 
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All  questloiw  in  x^gar4  to  rX^lm^   whether  of 
property  or  person,  turislng  between  oitlxens  of  the 
United  StAtes  in  China  shall  be  subject  to  the  Juris- 
diction and  refiralated  by  the  authorities  of  their  own 
OoYemisent;  and  all  controversies  ooctirring  in  China 
between  citisens  of  the  United  States  and  the  subjects 
of  any  other  Oovemmint  shall  be  regulated  by  the 
treaties  existing  between  the  United  States  and  such 
Oovemmenta,  respectively  t  without  interference  on  the 
part  of  China .41 

The  Justification  for  extraterritorial  Jurisdiction  is 

suggested  by  article  15  of  the  commercial  treaty  of  1903? 

The  Oovemaent  of  China  having  expressed  a  strong 
desire  to  refora  its  Judicial  systesi  and  to  bring  it 
into  accord  with  that  of  Western  nations,  the  United 
States  agrees  to  give  every  assistance  to  such  reform 
and  will  also  be  prepared  to  relinquish  extra-terri- 
torial rif^ts  when  satisfied  that  the  state  of  the 
Chinese  laws,  the  arrangements  for  their  administration, 
and  other  considerations  waxvant  it  in  ao  doing.^^ 

Aside  from  extraterritorial  Juriadicticttit  there  is 

another  limitation  upon  the  capacity  of  less  advanced  states 

which  is  imposed  by  international  usage  in  jregard  to  the 

protection  of  oitisens  residing  abroad.   The  general  prin* 

ciple  upon  which  the  right  of  protection  rests  is  stated  by 

Borchard  as  follows: 

The  common  consent  of  nations  has  established  a  certain 
standard  of  conduct  by  which  a  state  must  be  ffuided  in 
its  treatment  of  aliens.   In  the  absence  of  any  cen- 
tral authority  capable  of  enforcing  this  standard, 
international  law  has  authorised  the  state  of  which  the 
individual  is  a  citizen  to  vindicate  his  rights  by 
diplomatic  and  other  methods  sanctioned  by  international 
law.   This  right  of  diplomatic  protection  constitutes. 


41  Treaty •of  1858,  Art.  27;  Malloy,  Vol.  I,  p.  820. 
Of.  Treaty  with  Persia,  1856,  Art.  5;  Treaty  with  Siam,  1856, 
7[rt.  2 J  Treaty  with  Turkey,  1830,  Art.  4;  Ralloy,  Vol.  II,  pp. 

1372,  1630,  1319. 

42  Xalloy,  Vol.  I,  p.  269. 
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tharafor^t  a  llmltntlon  upon  th#  territorial  jvirla- 
diet Ion  of  the  country  in  which  the  alien  is  aettled 
or  is  oonduotins  bueineee*^^ 

The  theory  of  state  equality  would  require  that  this  lini*- 

tat  ion  apply  to  all  atatea  equally  •   In  praetie#^  it  does 

not«   The  application  of  the  right  of  diplonatic  protection 

increases  in  rigor  in  direct  proportion  to  the  weakness  of 

local  protection  afforded  by  the  state  of  residence*   As 

Borchard  sayst 

In  countries  which  habitually  maintain  effect ire  govern- 
nent,  the  protectiYe  function  of  the  national  govern- 
aumt  of  a  resident  alien  is  usually  lisited  to  calling 
the  attention  of  the  local  govemaent  to  the  performance 
of  its  international  duty.   The  ri^t,  however ^  is 
always  reserwed,  and  in  the  case  of  less  stable  and 
wall**ordered  governments  frequently  exercised »  of  tak- 
ing more  effect ive  measures  to  secure  to  their  citisens 
abroad  a  measure  of  fair  treatment  oonfonaing  to  the 
international  standard  of  J  vis  t  ice «  •  •  . 

The  rales  of  international  law  in  this  natter  fall 
with  particular  severity  upon  those  countries  where  law 
Mid  administration  frequently  deviate  from  and  fall 
below  this  standard;  for  the  fact  that  their  own  citi- 
zens can  be  eompelled  to  accept  suoh  maladministration 
is  not  a  criterion  for  the  measure  of  treatment  which 
the  alien  can  demand f  and  international  practice  seeme 
to  have  denied  these  countries  the  right  to  avail  them- 
selves of  the  usual  defense  that  the  alien  is  given  the 
benefit  of  the  same  laws^  the  same  administration^  and 
the  same  protection  as  the  national .^^ 

This  practice  imposes  positive  limitations  upon  the  legal 

capacity  of  all  states  where  the  administration  of  Justice 


43  Diplonatic  Protection  of  Citizens  Abroad ■  preface. 

p.  T. 

^^  Itol<t*  >  PP«  27*28*   See  Mr«  Borchard^s  admirable 
treatise  for  an  exhaustive  discussion  of  all  aspects  of 
this  question,  and  particularly  pp.  179,  18S,  215,  221,   280, 
331,  346,  350,  406,  447,  448,  451,  456,  782,  836,  857«    Of. 
the  remarks  of  the  Urugaayan  delegate  at  the  second  Hag\ie 
Conferencoi  Deux.  Confdr. ,  Vol*  II,  p#  270. 


i     , 


,    I 


r  r  , 


c.     * 


•  <. 


•  1 


'.  r 


•»  .      t 


■  \  *^ 


rt     ^ 


r    ; 


I 


1 1 


V .   \* 


-t-"' 


f 
.» 


.     .   H 


i  't 


.i 


«      '     • 


.    1 


» ■ 


1  • 


f 

i 

> 

1 

i 

t 

» 

* 

% 

J.:. 

- 

• 

\ 

<  < 

f.* 

^ 

^ 

. 

t./ 

♦  . 

!•' 

r 

% 

• 

( 

•         • 

i 

C' 

'        '.  V  4 


'<        . 


,"* 


\    y . 


:  t  ' 


>     I 


.   '     J 


1     • 


^  .> 


^     ^ 


<■  .k 


>.  ' 


■^  '    I 


*  ►    t 


»  " 


..       ,     0     i^     ^   ^ 


~  .•  » 


r     , 


.  »    .  J. 


,-.   :     » 


rs  ?     \  t 


•  .-• 


1 


•  r 


( 


,' 


,«    f 


V 


"i 


t  ' 


\  • 


t    > 


;       I 

0     ^^ 


«     ■ 


\       ^    •    »  • 


.      >.         -^ 


I 


«29S« 


falls  ])0low  ths  aomen  standax^d.   Kot  Infrequantly  It 
excetds  the  bovinds  of  a  reasonable  legal  limitation*   In  the 
abseaee  of  tapexmatioaal  authority  eaeh  atate  must  uetermlne 
whether  its  oltlaene  have  reoelved  the  Tall  aeaaure  of 
protection*   The  sreal  powers  have  abused  this  responsibil- 
ity on  sany  ecoasions^  eoereing  the  weaker  states  of  the 
world  Into  conoeding  to  resident  aliens  a  aore  privileged 
position  than  any  fair  application  of  international  law 
would  require* 

Pifferenees  in  civilisation  also  create  incapacities  in 
certain  states  in  relation  to  the  exclusion  of  aliens*   Kn- 

■ 

tire  exclusion  of  the  subjects  of  a  particular  state  has 
never  been  attempted  between  states  of  the  white  race  in  the 
modern  society  of  nations*    Although  the  admission  of 
Japan  to  what  has  been  generally  presumed  to  be  a  normal 
status  in  the  international  community  has  complicated  the 
q-aestion»  it  would  seem  that  as  a  general  rvile  eaeh  state  of 
full  international  capacity  may  demand  admission  for  its 
nationals  into  another  state  on  the  same  terms  as  are  accord- 
ed to  the  nationals  of  other  states  of  full  capacity *^&  It 
has  never  been  doubted,  however,  that  sufficient  dlsslml- 
larities  in  civilisation  may  constltvite  a  legal  ground  for 
exclusion*   This  principle  received  recognition  in  the 
resolutions  of  the  Institute  of  International  Law  in  1898*^^ 


45  Cf.  Westlake^  Int.  Law^  Vol*  I,  p*  216. 

46  A*I.P.I*  (1892),  Vol*  XII,  pp.  191,  220 
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Itft  ftlgnlficance  in  relation  to  •quality  la  aug^Mtod  In  a 

nota  on  tha  quaatlon  of  Chinas  a  lmitl{^atlon  Into  tha  Unlta4 

StAtM  In  th«  R»ra»  <iKn<rftl»  de  Pro  It  Int»mfttlonal  Public: 

On  tha  ana  hand»  tha  mla  of  tha  aquallty  of  stataa 
pravants  a  govarnroant  from  dlatlngvilahlng  betwaan  tha 
allana  whom  it  Intands  to  kaap  out  of  Ita  tarrltoryt 
it  nay  not  axcluda  tha  sub J acts  of  ona  nation  and  at 
tha  aama  tlm  admit  thoaa  of  another;  howaTar^  jxirldical 
aquallty  among  a^atae  assvimas  tha  axlstenoe  of  a  commun- 
ity of  rights  It  can  be  In  quaatlon  only  among  peoples 
equally  civilised.*''' 

The  practice  of  granting  aaylun  In  legations  and  consul- 

atea  and  on  public  vesaelSi  wherever  It  has  svirvlved^  conatl 

tutea  a  limitation  upon  the  capacity  of  the  statea  In  which 

It  prevails »  and  can  be  Justified  only  on  grounds  similar  to 

those  which  explain  extraterritorial  Jurisdiction,  Inequall- 

tlea  arlalng  out  of  the  protection  of  cltlsans  abroad,  and 

the  exclusion  of  allena* 


LIMITATIONS  INCIDENT  TO  PROTKCTION 

Certain  of  the  aost  fanillur  of  Intomatloniil  Inoapacl- 
tio«  ariao  out  of  tho  eolation  of  protection. ^^  This  relation 

47  P. O.D.I. P.  (1894),  Vol.  I,  p.  555. 

48  See  Oilbert,  in  A.J.I.l.  (1909),  Vol.  Ill,  pp.  562- 
596}  Michaud,  Le  droit  d'aeile  en  Europe  et  en  Angleterre i 
Moore,  in  P.G.rT  (1892),  Vol.  VTT,  pp.  1 -"57 ,^97 -231,  397-418; 
Robin,  in  K. a. D.I. P.  (1908),  Vol.  XV,  pp.  461-508;  Tobar  y 
Borgotio,  L*  agile  interne  deyant  le  droit  international;  U.S. 
Foreign  Relations  (1896),  p.  171. 

49  See  Engelhardt,  in  R.a.I.L.C.  (169;ii),  Vol.  XXXV,  pp. 
346-385.  (1893),  Vol.  XXV,  pp.  230-238,  466-480;  Heilborn,  Das 
Ydlkerirechtliche  Protektoret;  Oppenheira,  Int.  Law,  sees.  92- 
94,  Vol.  I,  p.  137 J  Pigcielidvre,  Droit  int.  pub.,  sec.  283, 
Vol.  I,  p.  255;  Pillet,  in  R.O.D.X.P.  (T895)T^ol.  II,  pp. 
583-608. 
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has  bean  astablishtd  in  an  extraordinary  variety  of  eases 
between  sore  powerful  or  more  highly  oivilised  states  on  the 
one  hand  and  ssallt  weak,  baekward,  incipient »  or  decaying 
states  on  the  other*   tt  amy  exist  in  all  degrees ,  shading 
off  imperceptibly  from  the  relationship  which  imposes  only 
slight  limitations  on  the  protected  state  to  the  so-called 
protectorate  which  has  no  international  capacity  at  ail« 
It  may  constitute  a  stage  in  the  process  which  leads  ulti- 
mately to  annexation,  or,  less  frequently,  in  the  deyelop- 
nent  which  leads  to  unrestricted  international  capacity • 
More  infrequently  still,  it  may  become  a  permanent  relation* 
ship.   WhatoTer  its  degree  or  its  significance  it  is  gener- 
ally agreed  that  it  imposes  a  limitation  vipon  the  legal 
capacity  of  the  protected  state. 

More  often  than  otherwise  protection  has  been  prelimi- 
nary to  annexation.   Before  annexation  has  been  consummated, 
however,  it  has  frequently  happened  that  for  a  long  period 
the  society  of  nations  has  been  presented  with  a  protected 
state  of  limited  capacity.   The  Treaty  of  Vienna  consti- 
tuted the  city  of  Cracow  a  free,  neutral,  and  independent 
town  under  the  protection  of  Avistria,  Prussia,  and  Russia .^^ 
This  arrangement  continued  until  1846,  when  Cracow  was  ab* 

51 

sorbed  by  Austria.    Another  part  of  the  settlement  of  161& 


50  Art.  6. 

51  Oonvention  between  Austria,  Prussia,  and  Russia,  In 
B.P.S.P.,  Vol«  35,  p.  1088.   See  the  Austrian  Declaration, 
and  British  and  French  protests,  in  Hertslet,  Vol.  II,  pp. 
1065,  1066,  1073. 
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prorlded  that  the  Ionian  lalanda  should  form  **a  alngXat  freB, 
and  Independent  atate^  under  the  denoalnation  of  the  United 
States  of  the  Ionian  Islands.   The  new  state  was  placed 


under  the  exclusive  protection  of  0reat  Britain^ 

This  State  shall  be  placed  under  the  lo&edlate  and 
exclvislve  Protection  of  His  Majesty  the  King  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  his  heirs 
and  Siiccessors.   The  other  Contiacting  Powers  do 
consequently  renounce  every  right  or  particular  prsiten- 
aion  which  they  might  have  formed  in  respect  to  them, 
and  formally  guarantee  all  the  dispositions  of  the 
present  Treaty. ^^ 

In   1863  the  Ionian  Islands  were  united  to  Greece.**  As  a 
protected  state  they  represented,  from  1815  to  1863 ,  the 
vanishing  point  of  international  personality.   They  were 
governed  by  British  commissioners,  and  all  relations  with 
other  states  were  condvicted  by  British  officials.   A 
separate  trading  flag  and  neutrality  during  British  wars 
were  almost  the  only  indications  of  separate  existence # 

Protection  has  also  taken  the  form  of  guardianship  over 
small  or  weak  states  daring  the  period  necessary  for  their 
development  to  full  capacity.    Although  the  word  "protec- 
tion** has  not  appeared  in  the  treaties,  this  has  been  the 
practical  effect  of  the  responsibilities  assumed  at  different 
times  by  the  greatt  powers  of  Evirope  toward  Greece  and  the 
Balkan  states.    Protection  appeax^  to  be  a  normal  and 


58  Convention  of  Nov#  5,  1815,  Art.  1,  in  B.P.S.P*, 
Vol.  Ill,  p.  250. 

53  Art*  2,  in  Hertslet,  Vol.  I,  p.  338. 

54  Treaty  of  1863,  in  B.P.r..?.,  Vol.  53,  p.  19;  Treaty 
of  1864,  in  Hertslet,  Vol.  Ill,  p.  1589. 
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permanent  condition  for  a  pett'y  state  like  San  Marino »  which 

was  under  the  protection  of  the  Pope  by  fomal  tri^ty  froxa 

the  beginning  of'  the  aeventeenth  century »  and  which  haa  been 

\inder  "the  exclualre  protectlTe  friendships  of  Italy  alnae 

1862 • ^^ 

It  has  often  happened »  particularly  in  connection  with 

the  states  of  Africa  and  the  Kast^  that  protection  as  a 

transitional  stage  between  Independence  and  annexation  or 

Its  equivalent  has  been  ill^defined  and  of  short  duration. 

Thus  in  1906  the  Act  of  Alge^icolras  i  fraaed  conjointly  by 

representatives  of  the  Sultan  of  Morocco »  eleven  E-aropean 

powers t  and  the  United  States^  was 

based  upon  the  triple  principle  of  the  sovereignty  and 
Independence  of  His  Majesty  the  Sultan^  the  integrity 
of  his  domains 9  and  economic  liberty  without  any  in- 
equality.^® 

French  penetration  proceeded  apaes,  however »  and  five  years 

later  a  convention  between  France  and  Germany  recognised  the 

end  of  Moroccan  independence  and  the  creation  of  a  French 

protectorate.^^ 

The  protectorate  treaty  of  1912  defined  Franao**Moroccan 

relations  as  follows? 


55  Weatlake,  Int.  Law >  Vol#  X,  p.  23. 

56  Preamble,  •in  A.J.I^l^  Suppl.  (1907),  Vol.  I,  p.  47. 

57  Convention  of  1911,  in  A.J.I.L.  Suppl.  (1912), 
Vol.  VI,  p*  68. 
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Thm   French  doremiMiit  shall  be  repx^eented  near 
his  fihereefian  Majesty  by  a  resident  ooBinlss loner  gen- 
eral >  reprei^entatlve  of  all  the  powers  of  the  repvibllc 
In  Korooooi  who  shall  attend  to  the  execution  of  the 
present  agreenent* 

The  resident  coamlss loner  general  shall  be  the  sole 
Intermediary  of  the  Sultan  near  foreign  representatives 
and  in  the  relations  v^loh  these  representatlwes  main* 
.  tain  with  the  Koi^coan  Ooveminent.   In  partleulary  he 
shall  have  charge  of  all  smtters  relating  to  foreigners 
in  the  Shereefian  FAplre* 

He  shall  have  the  power  to  approve  and  prooralgatey 
in  the  name  of  the  French  Governmonti  all  the  decrees 
issued  by  his  Shereefian  Majesty • 

The  diplomatic  and  consular  agents  of  France  shall 
be  charged  with  the  representation  and  protection  of 
Moroccan  subjects  and  interests  abroad* 

His  Majesty  the  Sultan  pledges  himself  not  to  con- 
clude any  act  of  an  international  nature  without  the 
proTloos  approTal  of  the  French  Republicans 

Persia  acquired  two  protectors  under  the  Anglo -Rus s ian 

accord  of  lOOTj^^and  was  well  on  the  way  to  extinction  inter- 

nationally  when  the  World  War  began*   In  1A94  Japan  made  an 

alliance  with  Korea  '^to  strongly  establish  the  independence 

of  Korea/*   The  Treaty  of  Shimonoseki  in  1895  required 

China  to  recognisse  "definitely  the  full  and  complete  inde-  " 

pendence  and  autonomy  of  Korea ."^^  Korean  independence  was 

again  recognized  by  Japan  and  Russia  in  1898 i  and  by  Japan 

and  Great  Britain  in  1902.^^  When  the  Anglo-Japanese  alii-* 


58  Arts*  6,  5|  in  k.S.l.L.   Supple  (1912),  Vol.  VI,  p. 
207,   See  Harris,  in  A.J.I.L.  (1913),  Vol.  VII,  pp.  245-267. 

59  A.J.I.L.  Suppl.  (1907),  Vol.  I,  p.  400. 

60  Ibid.,  p.  214. 

^'^  Ibld.g  p.  378. 

62  Ibid.,  p.  217. 

63  Ibid.  ,  p.  14. 
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ance  wns  renewed  In  1005,  Oreat  Britain  recognized  Japan's 

paramount  intereatsi  In  Koreas 

Japan  poaaeaslng  parapiovint  political,  nllltary,  and 
ecenbalc  Interest*  In  Korea,  Oreat  Britain  recognizes 
the  right  of  Japan  to  take  such  measures  of  g-aldance, 
control,  and  protection  In  Korea  as  she  say  deem  proper 
and  necessary  to  safeguard  and  advance  those  Interests, 
provided  always  that  such  measurMi  are  not  contrary  to 
the  principle  of  equal  opportunities  for  the  coffisaerce 
and  Industry  of  all  nations ^^4 

Russia  accorded  similar  recognition  to  Japan's  Interestr*  In 

the  Peace  of  Portsmovith  of  the  sane  year*^^  At  the  outbreak 

of  war  with  Russia  In  1904  Japan  had  signed  a  protocol  with 

Korea ,  which  provided i 

For  the  F^rpose  of  maintaining  a  perisanent  and 
solid  friendship  between  Japan  and  Corea  and  firmly 
establishing  peace  in  the  Par  East,  the  Imperial  ftovern- 
nent  of  Corea  shall  plaoe  full  confidence  In  the  Imper- 
ial Oovernment  of  Japan  and  adopt  the  advice  of  the 
latter  In  regard  to  Improvements  In  administration. 

The  Imperial  Oovemment  of  Japan  shall  In  a  spirit 
of  firm  friendship  ensure  the  safety  and  repose  of  the 
Imperial  House  of  Corea« 

The  Imperial  Government  of  Japan  definitively 
guarantees  the  independence  and  territorial  integrity 
of  the  Corean  !^rapire#ft* 

This  was  followed  a  few  months  later  by  another  agreements 

The  Corean  Oovernment  shall  engage  as  financial 
adviser  to  the  Corean  Government  a  Japanese  subject 
recommended  by  the  Japanese  Oovernment,  and  all  matters 
concerning  finanoe  shall  be  dealt  with  after  his 
counsel  being  taken. 

The  Corean  OoverniMnt  shall  engage  as  diplomatic 
adviser  to  the  Department  of  Foreign  Affairs  a  foreigner 
recommended  by  the  Japanese  Oovernment,  and  all  import- 
ant matters  concerning  foreign  relations  shall  be  dealt 


64  Ibid, ,  p,  IR. 
«5  tbld. ,  p.  18. 
66   Ibid,,  p.  217. 
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with  after  his  counsel  being  taken. 

The  Corean  (lovernaent  shall  previously  consult  the 
Japanese  Government  in  ooncludins  treaties  and  conven- 
tions with  foreign  powers ,  and  in  dealing  with  other 
Important  diplomatic  affairs  ^  svich  as  the  grant  of 
concessions  to  or  contracts  with  foreigners. 67 

After  the  conclusion  of  peace  in  1905  Korea  was  required  to 
yield  control  and  direction  of  its  foreign  relations  to  the 
Japanese  Oovernment,®®  Diplonatic  representatives  were 
accredited  to  the  Court  of  Seoul  for  some  time  thereafter; 
but  in  1907  Japan  prevented  the  delegates  of  Tores  from 
obtaining  a  hearing  at  the  second  Hag-ae  Conference,  and  in 
1910  Korea  was  formally  annexed. 

The  understanding  of  1906  between  Oreat  Britain,  Prance, 
and  Italy  with  respect  to  Abyssinia  apparently  brings  that 
country  under  the  Joint  protection  of  the  three  powers.   It 
is  agreed  that 

France,  Great  Britain ,  and  Italy  shall  cooperate 
in  oaintaining  the  political  and  territorial  status  ^ 
in  Ethiopia  as  determined  by  the  state  of  affairs  at 
present  existing,  and  by  the  following  Agreements »  •  «  . 

It  is  understood  that  the  various  Conventions  men- 
tioned in  this  Article  do  not  in  any  w^y  infringe  the 
sovereign  rights  of  the  Rmperor  of  Abyssinia,  and  in  no 
respect  modify  the  relations  between  the  three  Powers 
and  the  Ethiopian  Empire  as  stipulated  in  the  present 
Agreement.  •  •  • 

In  the  event  of  the  stat>is  quo  laid  down  in  Article 
1  being  disturbed,  France,  Great  Britain,  and  Italy 
Shall  raake  every  effort  to  preserve  the  integx^ity  of 
Ethiopia,   In  any  case,  they  shall  concert  together. 


67  Ibid*,  p.  218. 

68  Ibid.,  p.  221. 


r>b   iDxa.,  p.  y.rii. 

69  Ibid.,  (1910),  Vol.  IT,  pp.  280,  282 
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on  tht  baglA  of  Xhm   Agr««B#nt9  onuiMratttd  In  th«  above* 
Rientlonad  Article t  •  »  •  ^^ 

In  the  agreement  of  1912 »  Rviseia  aseviaed  the  protection 
of  the  vassal  state  of  Mongolia r 

The  Imperial  Raaslan  Oovemaent  shall  assist  Mongo-* 
lia  to  maintain  the  autonomous  rigine  which  she  has 
established t  as  also  the  rii^t  to  hare  her  national 
ara^f  and  to  admit  neither  the  presenee  of  Chinese  troops 
on  her  territory  nor  the  eolonisation  of  her  land  by 
the  Chinese t"^ 

The  possibility  that  China  nay  pass  under  the  protection  of 

Japan  is  suggested  by  recent  developments  on  the  Far  East«^^ 

This  and  other  applications  of  the  principles  of  protection 

await  the  end  of  war  and  the  read Jus taent  of  the  state 

system* 

Protection  has  received  an  important  application  in  the 

New  World  in  the  guardianship  of  the  United  States  over  the 

small  republics  of  the  Caribbean  and  of  Central  America • 

The  relations  of  the  United  States  with  Cuba  are  defined  in 

the  so-called  ^latt  Amendment,  incorporated  in  an  act  of  the 

United  {states  Congress ,  in  an  appendix  to  the  Cuban  Consti-. 

tutioni  and  in  a  permanent  treaty  between  the  two  states* 

Certain  of  its  most  important  articles  provide  as  follows; 

The  Oovernment  of  Cuba  shall  never  enter  into  any 
treaty  or  other  compact  with  any  foreign  power 
or  powers  which  will  impair  or  tend  to  impair  the  inde** 
pendence  of  Cviba,  nor  in  any  manner  avithorize  or  permit 

70  Ibid.,    (1907),   Vol.    I,    p.    226. 

71  Ibid,  t    (1916),  Vol.  X,   p.   240.  See  supra,   p.   284. 

72  Ibid*,  pp.  1-18;  Hornbeck,  Contemporary  Politics  in 
the  Par  Kaa t ,  chap.  17;  North,  in  A.j.i.l.  (lyio),  voi. 
XT^pp.  212^37  • 
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any  foreign  power  or  powers  to  obtain  by  colonization 
or  for  isllltary  or  naval  prarposest  ox*  otherwlse»  lodg- 
ment In  or  oontrol  over  any  portion  of  aald  Island* 

The  (^overniaent  of  Cuba  shall  not  assume  or  eon- 
tract  any  public  debt  to  pay  the  Interest  upon  which ^ 
and  to  make  reasonable  sinking-fund  provision  for  the 
ultimate  discharge  of  which,  the  ordinary  revenues  of 
the  Island  of  Cuba,  after  defraying  the  current  expenses 
of  the  Government,  shall  be  Inadequate. 

The  Oovernment  of  Cuba  consents*  that  the  United 
States  nay  exercise  the  right  to  Intervene  for  the 
preservation  of  Cuban  Independence,  the  maintenance  of 
a  government  adequate  for  the  protection  of  life,  pro- 
perty, and  Individual  liberty,  and  for  discharging  the 
obligations  with  respect  to  Cuba  Imposed  by  the  Treaty 
of  Paris  on  the  United  states,  now  to  be  assumed  and 
undertaken  by  the  Oovernment  of  Cuba.  .  .  • 

To  enable  the  United  States  to  maintain  the  Inde- 
pendence of  Cuba,  and  to  protect  the  people  thereof,  as 
well  as  for  Its  own  defense,  the  Government  of  Cuba 
will  sell  or  lease  to  the  United  States  lands  necessary 
for  coaling  or  naval  stations,  at  certain  specified 
points,  to  be  agreed  upon  with  the  President  of  the 
United  States. 73 

United  States  protection  has  also  been  extended  to 
Panama  under  the  Treaty  of  1903  and  to  San  Domingo  and  Haiti 
under  the  arrangements  for  the  financial  rehabilitation  of 

those  republics,  and  has  been  contemplated  for  others  of  the 

74 
Central  American  republics. 


VI 


LIKITATIONS   IKCIDLNT  TO  THE  RKJJITION  OP  GUAFANTEE 

The  relation  of  guarantee  Is  really  a  special  form  of 
protection.   It  Is  created  by  treaty,  and  Is  defined  by 
P16dell^vre  as  follows; 


73  Treaty  of  1903,  Arts*  1,  2,  3,  7,  In  Malloy,  Vol*  I, 
p«  36S* 

74  See  Infra,  pp.  306,  313,  315^  314  note  110. 
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Tre^^tleA  of  guarantee  are  those  by  which  a  state 
binds  Itself  to  give  aid  tp  another ^  whenerer  the  other 
Htay  be  injured  or  threatened  in  the  peaceable  enjoyment 
of  Its  rights.   The  idea  that  comes  out  of  the  notion 
of  guarantee  Is  therefore  an  Idea  of  protection  and 
assistance  in  rlew  of  the  acquisition  or  the  preserva- 
tion of  certain  rights i  of  assistance  against  actual  or 
possible  threats  or  injuries t  of  tutelage  exercised,  over 
one  power  by  another  in  ordj^^  to  safegviard  Its  political 
or  international  interests* 


Where  the. guaranteed  state  is  Incapable  of  freeing  Itself 
from  the  relationship  by  Its  own  act  and  the  relationship 
is  recognized  by  the  society  of  nations  generally ^  there  is 
an  inequality  of  legal  capacity  of  considerable  Importance. 
The  guarantor  acquires  a  capacity  for  doing  things  in  behalf 
of  the  g*aaranteed  state  which  states  are  generally  presumed 
to  be  capable  of  doing  for  themselves  •   As  PiddellSvre 
says^  the  relation  is  .one  of  protection  or  of  tutelage. 

4 

Treaties  of  g-aarantee  have  been  a  common  device  for 
assuring  the  permanence  and  stability  of  international 
arrangements  throvighout  the  history  of  the  modem  society  of 
nations.   The  execution  of  the  Peace  of  Westphalia  within 
the  Boly  Koman  Empire  was  g-aaranteed  by  Prance  and  Sweden. 
The  treaties  were  declared  to  be  a  perpetual  law  and  prag- 


matlc  sanction  of  the  Empire «  and  their  enforcement  was 
assured  by  the  following  provision: 


75  Droit  int.  pub , ,  sec.  286|  Vol.  I,  p.  258.   Bee 
Zdman.  Le  traitF  de  garantie  en  droit  intemationalt  Milano- 
witcht  Lea  traTt<s  de  garantie  au  XIX^  siecle. 

76  Treaty  of  Osnabruck,  Art.  17,  in  Dumont,  VI ,  1,  488. 
Cf.  Treaty  of  Munsteri  sec.  116 ,  in  Vast,  Les  grandes  trait^s 
7ol«  I|  p.  54. 
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Thftt  n^TerthaXesfl  the  concluded  peace  shall  remain 
In  force  and  effect i  and  that  all  those  who  have  parti- 
cipated in  thia  transaction  shall  be  obliged  to  defend 
and  protect  all  and  every  one  of  the  laws  or  conditions 
of  this  peace  against  whomsoever  it  may  be,  without 
distinction  of  religion)  and  if  it  happens  that  any 
point  is  violated,  the  offended  shall  first  endeavor  to 
tvirn  the  offender  from  his  present  course,  by  submitting 
the  cause  to  a  friendly  composition,  or  to  the  ordinary 
proceedings  of  Justice}  and  if  the  difference  cannot  be 
settled  by  one  or  the  other  of  these  means  in  the  space 
of  three  years,  that  each  and  every  one  of  the  parties 
concerned  in  this  transaction  shall  be  boujid  to  Join 
the  injured  party,  and  to  assist  with  their  counsel  and 
their  forces  to  repel  the  injury,  after  the  offender 
shall  have  given  them  to  understand  that  the  ways  of 
m^Klaration  and  of  Justice  avail  nothing;  without  preju- 
dice in  all  other  respects,  however,  to  the  Jvirlsdictlon 
of  each,  and  of  the  competent  administration  of  Justice, 
according  to  the  laws  and  constitutions  of  each  prince 
ajnd  statei,  and  that  it  shall  not  be  permitted  to  any 
state  of  the  Empire  to  pursvie  its  right  by  force  and  by 
ams^^" 

Koch  e;xplains  the  above  provision  as  follows i 

It  is  clear  from  this  passage  that  the  guarantee 
in  question  has  for  its  object  the  execution  of  the 
treaty  in  all  that  concerns  the  interior  of  Germany  and 
the  states  of  the  Empire  in  relation  to  one  another*  «  #  # 
The  only  obligation  which  that  guarantee  imposes  on  the 
foreign  powers  who  have  participated  in  the  treaty  is 
to  concur  with  their  efforts  in  the  maintenance  of  the 
Oermanlo  system  and  liberty,  which  the  general  interest  of 
Kurope  has  opposed  as  a  barrier  to  the  enterprises  of 
imperial  authority •'^8 

The  treaties  of  Westphalia  were  renewed  and  confirmed 

at  Utrecht,  the  system  of  g-iiarantees  was  extended,  and  Oreat 

Britain  became  an  important  factor  as  guarantor  of  the  new 


77  Treaty  of  Osnabrilck,  Art.  17,  in  Dumont,  VI,  I,  488 • 
Cf.  Treaty  of  MUnsteri  sees*  119-120,  in  Vast,  I.es  grandes 
traitte ,  Vol.  I,  p.  55. 

78  Koch  et  Schoell,  Vol.  I,  p.  164. 
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political  ftrrangementa  •   The  Peace  of  Utrecht''^®conslated  of 

n  eerlts  of  aepariite  treatlec^  which  acquired  the  significance 

of  a  genemi  act  through  the  insertion  of  clauses  of  guar* 

antee*   That  in  the  treaty  between  Prance  and  Prvissia  it 

was  provided  I 

The  said  Host  Christian  King  and  the  said  King  of 
Frviss.la  will  consent  that  the  Queen  of  Great  Britain » 
who  has  contributed  so  much  through  the  indefatigable 
exertions  of  her  Ambassadors  Extraordinary  and  Pleni- 
potentiary^  present  at  the  Congress  of  Utrecht ^  to  the 
conclusion  of  peace,  and  all  other  Potentates  and 
Princes  who  wish  to  enter  into  like  engagements ,  may 
give  to  His  Most  Christian  Kajesty  and  to  His  Prussian 
Majesty  their  promises  and  obligations  of  guarantee  for 
the  eRecution  and  observation  of  all  that  is  contained 
in  the  present  treaty .80 

The  treaty  between  Prance  and  Great  Britain  contained  express 
guarantees  of  other  parts  of  the  general  settlement* 
France *s  treaty  with  Portugal  was  guaranteed  in  the  follow- 
ing terms: 

The  Treaty  of  Peace  signed  to-day  between  His  Most 
Christian  Majesty  and  His  Portugviese  Majesty  shall  be  a 
part  of  the  present  Treaty,  as  if  it  were  inserted  here 
word  for  wordj  Her  Majesty  the  Queen  of  Great  Britain 
declaring  that  She  has  offered  her  guarantee,  which  she 
gives  in  the  most  solemn  torn  for  the  most  exact  obser- 
vation and  execution  of  all  that  is  contained  in  the 
said  treaty.®^ 

The  system  of  international  ^aarante®  established  at  West- 
phalia and  Utrecht  remained  a  part  of  the  public  oruer  of 


79  On  the  Peace  of  Utrecht,  see  Gerard,  Peace  of  Utrecht; 
Giraud,  Le  traits  a* Utrecht j  7eber,  Per  Priede  von  Utrecht > 
There  is  a  list  of  references  in  Vast,  Lea  grandea  traitgs , 
Vol.  Ill,  p.  60. 

80  Art.  11, in  Vast,  Les  prandes  trait6s ,  Vol.  Ill,  p.  126. 

81  Art.  24,  in  Vast,  Les  grandes  trait^a m   Vol.  XII,  p. 
85. 
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Xurope  until  the  entire  state  eystem  wa»  overturned  follow- 
ing the  French  Revolution « 

In  the  nineteenth  eentury  Important  eettlenenta  of  gen- 
eral Intereat  were  frequently  placed  under  the  oollectlve 
guarantee  of  the  great  powera.   The  nevitrallsatlon  of  Swit- 
zerland t  Belgium »  and  TAUcemburg  waa  aecured  In  this  way  in 


^ach  lnatano^«   Oreeee  wae  eonetltuted  an  independent  atate 

under  the  gaarantee  of  Great  Britain,  Pranoe,  and  Ruaaia. 

The  vassal  prinelpalities  of  Roumania  and  Servla  received 

the  sane  kind  of  oolleotive  sanation  for  their  separate 

existence  by  the  Treaty  of  Paris  in  1856 « 

In  the  case  of  Oreece  a  guarantee  was  oontemplated  in 

the  Treaty  of  1887  between  Oreat  Britain,  Prance,  and  Russia; 

The  arrangements  for  reconciliation  and  Peace  which 
•hall  be  definitively  agreed  upon  bbtween  the  Contend- 
ing Parties,  shall  be  goaranteed  by  those  of  the  Sign- 
ing Powers  who  nay  Judge  it  expedient  or  poasible  to 
contaract  that  obligation.   The  operation  and  the  effects 
of  such  Guarantee  shall  become  the  subject  of  future 
stipulation  between  the  High  Powers. ®3 


The  three  powers  gave  their  formal  guarantee  in  the  Treaty 

of  183J?: 

Greece,  under  the  Sovereignty  of  the  Prince  Otho 
of  Bavaria,  and  under  the  Guarantee  of  the  3  Courts, 
shall  form  a  monarchical  and  Independent  State,  accord- 
ing to  the  +*erm8  of  the  Protocol  signed  between  the 
said  Courts  on  the  3d  February,  X83O2  and  accepted  both 
by  Greece  and  by  the  Ottoman  Porte.®* 


8R.  See  Infra,  pp.  307.310, 

83  Art,  6,  in  Hertalet,  Vol.  I,  p.  772, 

84  Art.  4,  In  Hertslet,  Vol.  II,  p.  895.   See  Art.  8 
of  the  Protocol  of  Feb.  3,  1830,  in  ibid.,  Vol.  II,  »p.  841. 
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This  guarantee  was  rMtatud  in  1664,  when  the  Ionian  Island* 

were  united  with  Oreeoet 

In  eonsequeneei  Her  Britannlo  Majesty t  His  Majesty 
the  Emperor  of  the  French »  and  His  Majesty  the  Ssperor 
of  all  the  Ross las,  In  their  oharaoter  of  signing  par- 
ties to  the  Convention  of  the  7th  May,  1832,  recognise 
eueh  Union 9  and  deelare  that  Oreeae»  within  the  Units 
determined  by  the  arrancei^ent  concluded  at  Constantinople 
between  the  Courts  of  Oreat  Britain »  France »  and  Russia » 
and  the  Ottonan  Porte >  on  the  21st  July»  1632 ^  includ- 
Inc  t^^  Ionian  Islands^  shall  foam  a  Monarchical ^  Inde* 
pendent 9  and  Constitutional  State 9  under  the  Sovereignty 
of  His  Majesty  King  George ^  and  under  the  Guarantee  of 
the  3  Courts. 55 

In  the  western  world  thii  United  States  is  guarantor  of 

the  independence  of  Panaiaa,   Article  1  of  the  Treaty  of  1903 

between  the  two  countries  provides? 

The  United  (States  giiarantees  and  ^411  maintain  the 
Independence  of  the  Republic  of  Fanana.^o 

Several  of  the  obligations  of  a  guarantor  are  Involved  in 
the  responsibilities  which  the  United  States  has  assosed  in 
Its  treaties  with  CubaS'^'and  Haiti ^^^al though,  strictly  speak- 
ing, neither  relationship  is  an  International  guarantee. 
In  each  of  the  three  instances  mentioned  there  are  Important 
llnitations  on  international  capacity. 

More  recently  the  integrity  of  Korway  has  been  secured 
by  the  Treaty  of  1907  between  that  state  and  four  of  the 


85  Treaty  of  1864,  Art.  1,  in  Hertslet,  Vol.  Ill,  p. 
1591«   See  Holland,  Kuropean  Concert  in  the  Kagtem  Quest- 
ion, chap.  2}  Isawbert,  L^ ind^pendance  grecgue  at  1^ Europe. 

8ft  Malloy,  Vol.  II,  p.  1349. 

87  Supra ,  p.  300. 

88  Infra,  p.  315 • 
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groat  lowers.         Altho\igh  the  word  "guarantee"  is  not  iised> 
this  1«  the  effect  of  the  treaty,  aft  Ita  substantive  arti- 
cles indicate? 

The  Norwegian  Government  undertake  not  to  cede  any 
portion  of  the  territory  of  Norway  to  any  power  to  hold 
on  a  title  founded  either  on  oocvipatlon  or  on  any  other 
ground  whatsoever. 

The  Oeman^  French >  Brltlah,  and  Russian  Covern- 
nents  recognise  and  undertake  to  respect  the  Integrity 
of  Norway. 

If  the  Integrity  of  Norway  Is  threatened  or  impaired 
by  any  power  whatsoever,  the  Qersant  French,  and  Rus- 
sian Oovemnents  undertake,  on  the  receipt  of  a  previous 
connranlcation  to  this  effect  from  the  Norwegian  Oovern- 
ment,  to  afford  to  that  Govemnent  their  support,  by 
such  oeans  as  nay  be  deeoed  the  most  appropriate,  with 
a  view  to  safeg^oardlng  the  Integrity  of  Norway.®^ 


It  nay  be  observed  that  Norway *s  status  is  less  restricted 
than  is  usvially  the  ease  where  the  relation  of  guarantee  Is 
created.   In  this  instance,  protection  Is  to  be  Invoked  by 
the  guaranteed  state,  and  the  treaty  nay  be  denounced  by  any 
of  the  parties.  Including  Norway,  at  the  end  of  ten  year 
periods . 


VTI 


TrIMXTATIONR    INCIDENT  TO  NEUTRALIZATION 

The  collective  guarantee  of  the  great  powers  has  been 

« 

used  in  three  caaes  in  the  nineteenth  century  to  sanation  a 
particular  status  in  respect  to  the  guaranteed  state,  namely, 


89  Treaty  of  1907,  in  A.J.I.L.  Suppl.  (1908),  Vol.  II, 
p.  267.   Cf.  Treaty  of  1855,  in  B.P.S.P. ,  Vol.  45,  p.  35. 
Cf.  Treaty  of  1856,  with  regard  to  the  Danish  succession  and 
TKe  integrity  of  Denmark,  in  B.F.S.?.,  Vol.  42,  p.  13. 
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wo 
that  of  perpetual  neutralisation •   In  the  aaae  of  Swltaer- 

Ian4,  of  Belsl'^^f  and  of  Iiuxemlrarg  neutralisation  haa  been 

80  guaranteed »  has  been  generally  reoognlsed  by  other  mem* 

bers  ef  the^  International  conmtunltyt  and  has  llmitedf  In  .the 

Interest  ef  the  neutralised  state  and  of  the  general  Surope* 

an  ordert  the  International  capacity  of  eaeh  of  those  coun- 

Th9  n«utr«ill8atlon  of  f^wltxerland  dfttes  fron  the  settle- 
ment  of  1815*    A  declaration  of  the  eight  powers  who 
signed  the  general  act  of  the  Tlenna  Congress  acknowledged 
that  **the  general  Interest  dexoands  that  the  Helvetic  States 

••91 

should  enjoy  the  benefit  of  a  perpetual  neutrality.    This 

declaration  was  accepted  by  the  Swiss  Confederatlon^^and 

eonfirmed  by  the  Treaty  of  Vienna.   On  Kovember  ZQ^   1815^ 

the  five  great  powers  signed  an  act  in  which  the  perpetual 

neutrality  of  Switzerland  was  formally  acknowledged  and 

{guaranteed  in  the  following  terms: 

the  Powers  who  signed  the  declaration  of  Vienna  of  the 
20th  March  declare^  by'  this  present  act»  their  formal 
and  authentic  acknowledgment  of  the  perpetual  neutrality 
of  Switzerland)  and  they  gviarantee  to  that  country  the 
integrity  and  inviolability  of  its  territory  in  its  new 

90  See  Bald as sari,  I^  neutralizzazione;  Pesoamps, 
L*>tat  neutre  ^  tltre  permnent;  Iclmp.n»  Le  traltfi  de  garantie 
en  droit  Internationale;  ^'ilanowitcht  Les  traltfes  de  garantie 


'5J52"^^7j  Piftdeli^vret  Pro  it  int.  £ub.,  sees*  284-285,  Vol^  I 
p.  256)  Wilson,  in  The  Yale  ReviewTl915)  NeS*,  Vol.  IV,  pp. 
474-4B6;  Winslow,  in  A.J.T.L.  (1908),  Vol.  II,  pp.  366-366. 

91  Declaration  of  March  20,  1815,  in  B-P.S.P.,  Vol.  2, 
p#  142 « 


Ibid . ,  p.  147 • 
93  Art,  84. 
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llmlta^  Bvich  as  they  are  fixed  ^  as  well  bjf  the  aat  of 
of  the  Congress  of  Vienna^  as  by  the  Treaty  of  Paris  of 
this  day 9  and  such  as  they  will  be  hereafter;  •  •  • 

The  powers  who  signed  the  declaration  of  the  20th 
Of  March  acknowledge 9  In  the  most  foreial  winner t  by  the 
present  act,  that  the  neutral'lty  and  Inviolability  of 
t    Swltserland,  and  her  independence  of  all  foreign  influ- 
ence,  enter  into  the  trae  interests  of  the  policy  of  the 
whole  of  Kurope*®* 

The  Congress  of  Vienna  united  Belgium  with  Holland  in 

the  interest'  of  the  European  balance  of  power*    Following 

the  revolt  of  1830,  the  great  powers  intemrened,  and  by  the 

Treaty  of  London,  of  Kovember > 15 ,  1831,  accorded  Belgiua  an 

Independent  and  neutralized  status  under  their  collective 

guarantees 

Belgium  •  •  •  shall  form  an  Independent  and  per- 
petvially  neutral  State.    It  shall  be  bound  to  observe 
such  Neutrality  towards  all  other  States  •  •  •  . 

The  Courts  of  Great  Britain,  Austria,  Prance ^ 

Prussia,  and  Russia,  guarantee  to  His  Majesty  the  King 

of  the  Belgians  the  execution  of  all  the  preceding 
Art isles. ^0 

Holland  resisted  the  arrangement  for  several  years,  but 
cane  to  terms  with  Belgium  in  1839.    In  another  treaty  the 
great  powers  confirmed  the  agreement  and  repeated  their 

of  Belgium's  Independence  and  neutralisation.*''' 


Luxemburg  in  1815  was  constltvited  an  Independent  state 
under  the  King  of  Holland  and  was  united  with  the  Germanic 


94  A.J.I.L.  r>uppl.  (1909),  Vol.  Ill,  p.  106;  B.F.S.P,, 
Vol.  3,  p.  359.   See  Aberdeen  to  Morler,  Feb.  11^  1845,  in 
B.F.R.P.  ,  Vol.  57,  p.  833. 

95  B.F.3.P.,  Yo.l.  18,  p.  645. 

96  Arts,  7,  25,  In  Hertalet,  Vol.  II,  pp.  863,  87C\ 

97  Treaty  of  1839,  In  B.P.S.P.,  Vol.  27,  pp.  990,  1000 
S..  D.«Cftmp8,  La  neutrality  d.  la  Belgiau«. 
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Confederation.   Aftei^  the  dl^eolutlon  of  the  Confederation 
In  1866  It  was  placed  under  the  guarantee  of  the  great  poirers 
ao  a  permanently  neutralised  atate.   The  Treaty  of  London 
of  1857  provided I 

The  Gfrand  fiuehy  of  IfUxemborSt  »««  «  under  the 
giiarantee  of  the  eourta  of  Oreat  Britain ^  Avis tr la, 
France »  Pruesla,  and  Rasa la,  shall  henceforth  fora  a 
perpetually  neutral  state • 

It  shall  be  borund  to  observe  the  same  neutrality 
towards  all  other  states # 

The  hl|^  eontraotlng  parties  engage  to  respeet  the 
principle  of  neutrality  stipulated  by  the  present 
article. 

That  principle  Is  and  renalns  placed  under  the 
sanction  of  the  collective  guarantee  of  the  powers 
signing  parties  to  the  present  treaty,  with  the  excep* 
tlen  of  Belgioai,  which  Is  itself  a  aeutral  state. 

The  Orand  Duchy  of  Luxeatburg  being  neutralised, 
according  to  the  teras  of  the  preceding  article,  the 
laaintenance  or  establishment  of  fortresses  vtpon  Its 
territory  becoaes  without  necessity  as  well  as  without 
object. 

In  consequence,  it  is  agreed  by  coaaon  consent  that 
the  city  of  Loxemburg,  considered  in  time  past,  in  a 
still tary  point  of  view,  as  a  federal  fortress,  shall 
cease  to  be  a  fortified  city. 

His  majesty  the  King  Orand  Duke  reserves  to  him- 
self to  maintain  in  that  city  the  Dumber  of  troops 

necessary  to  provide  in  it  for  the  maintenance  of  good 
order. 88 

The  above  are  the  racist  Important  Instances  of  neutrali«> 
sat  ion,  altWagh  the  principle  has  had  a  limited  application 
elsewhere.   In  1885  the  Congo  Pr^e  State  too^  advantage  of 
the  provisions  of  the  act  of  the  Conference  on  African 
affairs  to  issue  a  declaration 


98  Arts.  2,  3,  in  A.J.I.L.  Sappl.  (1P09),  Vol.  Ill,  p. 
118;  B^F.S.P.,  Vol.  57,  p.  32.  See  Eyschen,  in  E.D.I.L.C. 
(1899)  2^  8«r.,  Vol.  I,  pp.  5-42. 
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that  In  aeeordanen  wlVh  article  10  of  the  Oeoeral  Aet 
of  the  Conference  of  Berlin ^  the  Con^o  Free  State  de- 
clares itaelff  by  these  presents ^  to  be  perpetually 
neutral »  and  that  it  clalias  the  advantages  guaranteed 
by  Chapter  III  of  the  same  doti  at  the  sane  time  ^&at 
it  asBUKes  the  duties  which  accompany  neutrality t^^ 

Parts  of  states  have  been  declared  neutralised  in  a  few 
Instances t  as  SsToy  by  the  Treaty  of  Vienna  and  the  Conven- 
tion of  November  20,  1815, ^^^and  Corra  and  Paxo  by  the 
treaties  which  united  the  Ionian  Islands  with  Greece • ''^^^he 
Black  Sea  was  neutralised  from  1855  to  1671 ,  while  neutrali- 
sation in  a  somewhat  different  sense  was  extended  to  the 
Straits  of  Magellan  by  the  Treaty  of  1861  between  the  Argen- 

# 

tine  Repviblio  and  Chile,  to  the  Sues  Canal  by  the  Convention 
of  1668,  and  to  the  Panama  Canal  by  treaties  between  the 
United  States  and  New  O^ranada,  dreat  Britain,  and  Panama 
respectively,.'''^^ 

Neutralisation  imposes  certain  obvious  limitations  on 
legal  capacity •   War  and  preparations  for  war  Wiist  be 
restricted  to  the  necessities  of  defense  and  moat  be  under- 
taken with  absolute  impartiality.    In  the  case  of  Luxemburg 
even  defensive  preparation  is  interdicted*   Intervention 
in  the  affairs  of  other  states,  even  in  the  limited  number 
of  eases  approred  by  the  law  of  nations*  would  seem  to  be 


99  A.J.I.L,  SuppX.  (1909),  Vol.  Ill,  p.  86j  B»P,S.P,, 
Vol.  76,  pp.  11,  210.   r.ee  Reeves,  in  A. J, 7.:..  (1909),  Vol. 
ITT,  pp.  99-118. 

100  A.J.I.L^Suppl.  (1909),  Vol.  Ill,  p.  107.   See  infra, 
r*  324. 

101  Ibid.,  p.  116. 

102  Ibid.,  pp.  114,  121,  123,  108,  110,  127,  130. 
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Inconslttont  with  n«\itrftll7.Atlon.       Kratratllzed  stutoft  ar« 

ft 

also  Inoap^clted  for  ontorlnff  Into  eertain  kinds  of  iroatlos^ 
Thus  Belglun  could  not  participate  In  the  suarantae  of 
Luxeraburg's  novitrallty ,^^\hll«  lAixeiBburffp  at  the  second 
Hague  Conference,  abstained  frora  voting  on  the  convention 
limiting  the  employment  of  force  for  the  recovery  of  con- 
tract debts  because  of  its  status  .-^^^Kxperience  has  revealed 
other  limitations  I  some  of  which  are  controverted,  as  incl- 
dent  to  the  condition  of  neutralisation. 


VIII 


LIKITATIOKft  IMCinRKT  TO  PIKANCIAL  COFTROL  OF  DEBTOR  STATES 

The  financial  control  of  debtor  states*^  is  also  a 
special  form  of  protection,  sanctioned  by  international  prac- 
tice, the  effect  of  which  is  to  impose  important  limitations 
upon  the  capacity  of  the  debtor  state  for  an  indefinite 
period,  or  until  a  condition  of  solvency  can  be  restored* 
Of  the  practice  of  nations  in  this  respect,  Borchard  saysr 

The  European  powers  have  on  several  occasions  inters 
vened  to  secure  the  payment  of  public  loans  due  their 
subjects •   Their  action  has  taken  variovis  forms. 
Sometimes  it  has  been  merely  the  use  of  good  offices 


103  Treaty  of  London,  1867,  Art,  8. 

104  Deux .   Confer. ,  Vol.  I,  p.  658* 

105  Borchard,  Diplomatic  Protection  of  Citizens  Abroad, 
sees.  121^  125,  pp.  313,  3irJ5;  Imbert,  Lea  eaprunta  d'etats 
strangers  J  Kaufmann,  Das  Internationale  jftechi  aer  egyptlschen 


aatschuld;  Kebedgy,n[n  J.D.I. P.  U894),  Vol.*infl,  pp.  59- 
72,  504-?^l»:  and  in  R.O.r.I.P.  (1694),  Vol.  I,  pp^  261-271; 
Relnnch,  Public  International  Onions >  p.  75. 


:r. 


,  t 


.t- 


•     ■    ■ 


•         • 


;;      . 


'i   : 


k     • 


<•  '• 


r. 


_  «         « 


I    J 


I       • 


•  N- 


.#    ■     » 


.'     .1 


I' 


•1     ■ 


'^ ,, 


'-'    J'^-VX' 


J        i '  J 


T» 


*  ( 


♦  « 


1  , 


'i«=' 


\,    * 


^  • 


(*" 


..    '  *    i 


•JLJL 


• 


J    t 


«      ..» 


»        •  I 


1  '     • 


■^  r*^; 


-i » 


)      '     I"    . 


'^  '  • 


•  •     « 


■    I 


t 


• 


*  •- 


«       «       « 


•  » 


•3X3- 


and  ^n  approval  of  arrangements  for  financial  control 
made  by  national  bankera  or  aaaociatlona  of  bondholders 
with  the  debtor  state t  as  In  the  case  of  Turkey  (1881) 
and  Serbia  (1904);  an  assumption  of  limited  goyernmental 
control t  as  in  the  case  of  the  United  States  in  the 
De&iniaan  Republic  (1907);  or  joint  intervention  of 
several  powers  assvunins  financial  control  as  in  the  case 
of  Tunis  (1868),  of  Oreece  (1897)^  and  of  Egypt  (1880), 
This  is  intervention  in  the  true  sense,  in  that  it 
involves  an  administrative  control  over  a  certain  por- 
tion of  national  resources  and  revenues •   It  seems  to 
be  more  proper  on  the  part  of  a  state  or  states  g-aaran* 
teeing  the  debt  of  some  weak  state  placed  under  their 
guardianship, 108 

A  very  detailed  scheme  of  international  control  was 

107 
elaborated  In  case  of  Oreece.   The  Egyptian  Commission  of 

1880  and  the  Macedonian  Commission  of  1906-1909  also  gave  rise 

to  important  incapacities,  ^he  Piatt  Amendment  in  the 

« 

treaty  between  the  United  States  and  Cuba  includes  a  form 

of  financial  control »  the  Government  of  Cuba  vmdertaking  to 

contract  no  public  debts  beyond  the  resources  provided  by 

the  ordinary  revenues •^ 

Financial  protection  is  defined  in  detail  in  the  treaty 

of  1907  between  the  tFnlted  States  and  the  Pominican  Fepublicr 

And  whereas  the  whole  of  said  plan  is  conditioned 
and  dependent  upon  the  assistance  of  the  Hnited  States 
in  the  collection  of  customs  revenues  of  the  Pominican 
ReF«iblic  and  the  application  thereof  so  far  as  necessary 
to  the  interest  upon  and  the  amortization  and  redemption 


106  Piplomatic  Protection  of  CitisenS  Abroad ,  sec. 
121,  p.  313. 

107  Martens,  Koviveau  recueil  f^^n^ral >  2®  s^r..  Vol. 
25|  pp.  475-491. 

108  See  the  Macedonian  Financial  R^glement >  in  A.J.I. 

Lt  Suppl.  (1907),  Vol.  I,  p.  209. 

109  Supra ^  p.  301. 
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of  eald  )>on4»t  And  the  DorainlORn  ReprabXio  has  requested 
the  United  States  to  give  and  the  United  States  Is  will- 
ing to  give  such  assistance;  .   .   • 

That  the  President  of  the  United  States  shall 
appoint  a  General  Receiver  of  Dominican  Customs,  who, 
with  such  Assistant  Receivers  and  other  employees  of 
the  Receivership  as  shall  be  appointed  by  the  President 
of  the  United  States  In  his  discretion,  shall  collect 
all  the  customs  duties  accralng  at  the  several  customs 
houses  of  the  Dominican  Republic  until  the  payment  or 
retlreisent  of  any  and  all  bonds  received  by  the  Domini* 
can  Government  In  accordance  with  the  plan  and  under 
the  limitations  as  to  terns  and  amounts  hereinbefore 
recited;  •  •  • 

'  The  Dominican  Government  will  provide  hs   law  for 
the  payment  of  all  customs  duties  to  the  General  Re** 
celver  and  his  assistants,  and  will  give  to  them  all 
needful  aid  and  assistance  and  full  protection  to  the 
extent  of  Its  powers •   The  Government  of  the  United 
States  will  give  to  the  General  Receiver  and  his  assist- 
ants such  protection  as  It  may  find  to  be  requisite  for 
the  performance  of  their  duties • 

Until  the  Dominican  Republic  has  paid  the  whole 
amount  ef  the  bonds  of  the  debt  its  public  debt  shall 
not  be  increased  except  by  previous  agreement  between 
the  Dominican  Government  and  the  Government  of  the 
United  States.   A  like  agreement  shall  be  necessary  to 
modify  the  import  duties,  it  being  an  indispensable 
condition  for  the  modification  of  such  duties  that  the 
Dominican  Sxecutive  demonstrate  and  that  the  President 
of  the  United  States  recognize  that,  on  the  basis  of 
expor tat ions  and  importations  to  the  like  amount  and 
the  like  character  during  the  two  years  preceding  that 
in  which  it  is  desired  to  make  svich  modification,  the 
total  net  customs  receipts  would  at  such  altered  rates 
of  duties  have  been  for  each  of  such  two  years  in 
excess  of  the  s\im  of  $2,000,000  United  States  gold* 

The  accounts  of  the  General  Receiver  shall  be 
rendered  monthly  to  the  Contaduria  General  of  the 
Dominican  Republic  and  to  the  State  Department  of  the 
United  States  and  shall  be  subject  to  exairlnatlon  and 
verification  by  the  appropriate  officers  of  the  Domini- 
can and  the  United  States  Governments .110 


110  A.J.I.L.  Suppl.  (1907),  Vol.  I,  p#  831.   See  Hol- 
lander, in  A.J^I.L.  (1907),  Vol.  I,  pp.  287-R96|  and  the  pro* 
clamation  of  the  military  occupation  of  San  Domingo  by  the 
United  States  under  the  above  treaty,  in  A.J.I.L.  Supply 
(1917),  Vol.  XT,  p.  94.   See  the  unratified  loan  conventions 
between  the  United  States  and  Honduras,  and  between  the 
United  States  and  Nicarag-iia,  in  A.J.T.L.  Suppl.  (1911),  Vol. 
V,  pp.  274,  291.   On  the  relations  of  the  United  States  with 
Liberia  I  see  U.S.  Foreign  Relations  (1910),  pp.  694-711;  and 
Falkner,  in  A.J.I.L.  (1910),  Vol.  IV,  pp.  529-545. 
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The  recent  treaty  between  the  United  rotates  and  Iflcara* 

sua 9  whereby  the  United  Htates  acaulree  aontrol  of  the  Inter- 

oaeanle  canal  route  across  Kicaragvian  territory  and  a  naval 

base  In  the  Oulf  of  Ponsecai  contemplates  a  limited  flnan-  ^ 

clal  8uperYlslon«   The  three  million  dollars  £Old  which  the 

United  States  pays  for  the  concessions  Is 

to  be  applied  by  Hlcarasua  upon  Its  Indebtedness  or 
other  public  purposes  for  the  advancement  of  the  wel- 
fare of  Nicaragua  In  a  manner  to  be  determined  by  the 
two  high  contracting  parties t  all  such  disbursements  to 
be  made  by  orders  drawn  by  the  Minister  of  Finance  of 
the  Republic  of  Nicaragua  and  approved  by  the  Secretary 
of  State  of  the  United  States  or  by  such  person  as  he 
may  designate*  ^^ 

A  very  complete  scheme  of  financial  protection  Is  out* 

lined  In  the  recent  treaty  between  the  United  States  and 

Haiti,   The  treaty  contemplates  much  more  than  financial 

rehabilitation 9  as  its  more  important  articles  show; 

The  Oovernment  of  the  United  States  willi  by  its 
good  offices t  aid  the  Haitian  Sovernnent  in  the  proper 
and  efficient  development  of  its  agricalturalt  mineral 
and  commercial  resources  and  in  the  establishment  of  the 
finances  of  Haiti  on  a  firm  and  solid  basis. 

The  President  of  Haiti  shall  appoint^  upon  nomina* 
tlon  by  the  President  of  the  United  States ^  a  General 
Receiver  and  such  aids  and  employees  as  may  be  neces^ 
sary^  who  shall  collect »  receive  and  apply  all  customs 
duties  on  Imports  and  exports  accruing  at  the  several 
custom  houses  and  ports  of  entry  of  the  Republic  of 
Haiti. 

The  President  of  Haiti  shall  appoint ,  upon  nomina* 
tlon  by  the  President  of  the  United  States,  a  Financial 
Adviser t  who  shall  be  an  officer  attached  to  the  Mini- 
stry of  Finance t  to  give  effect  to  whose  proposals  and 
labors  the  Minister  will  lend  efficient  aid«   The 
Financial  Adviser  shall  devise  an  adequate  system  of 
public  aceovintingt  aid  in  increasing  the  revenues 


111  A.J.I.L.  fAippl.  (1916),  Vol.  X,  p.  260. 
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and  adjustlne  them  to  the  expenses.  Inquire  into  the 
validity  of  the  debts  of  the  Republie,  enlighten  both 
gOYernsents  with  reference  to  all  eventual  debts,  reoom- 
BMind  inproTed  methods  of  collecting  and  applying  the 
revenues,  and  make  such  other  reconnendations  to  the 
Minister  of  Finance  aa  may  be  deemed  necessary  for  the 
welfare  and  prosperity  of  Haiti. 

The  Government  of  the  Republic  of  Haiti  will  pro- 
vide by  law  or  appropriate  decrees  for  the  payment  of 
all  customs  duties  to  the  General  Receiver,  and  will 
extend  to  the  Receivership,  and  to  the  Financial  Advis- 
er, all  needfvil  aid  and  full  protection  in  the  execution 
of  the  powers  conferred  and  duties  imposed  herein;  and 
the  United  States  on  its  part  will  extend  like  aid  and 
protection.  •  •  • 

•  The  Republic  of  Haiti  shall  not  increase  its  public 
debt  except  by  previous  agreement  with  the  President  of 
the  United  Statos,  and  shall  not  contract  any  debt  or 
assume  any  financial  obligation  unless  the  ordinary 
revenues  of  the  Republic  available  for  that  purpose, 
after  defraying  the  expenses  of  the  government,  shall 
be  adequate  to  pay  the  interest  and  provide  a  sinking 
rand  for  the  final  discharge  of  such  debt. 

The  Republic  of  Haiti  will  not  without  a  previous 
agreement  with  the  President  of  the  United  States,  modi- 
fy the  eustoms  duties  in  a  manner  to  reduce  the  revenues 
therefrom}  and  in  order  that  the  revenues  of  the  Repub- 
lic nay  be  adequate  to  meet  the  public  debt  and  the 
expenses  of*  the  government,  to  preserve  tranquillity 
and  to  promote  material  prosperity,  the  Republic  of 
Haiti  will  cooperate  with  the  Financial  Adviser  in  his 
recommendations  for  improvement  in  the  methods  of  col  - 
looting  and  disbursing  the  revenues  and  for  new  sources 
of  needed  income*  •  •  • 

The  Government  of  Haiti  agrees  not  to  surrender 
any  of  the  territory  of  the  Republic  of  Haiti  by  sale, 
lease,  or  otherwise,  or  jurisdiction  over  such  terri- 
tory, to  any  foreign  government  or  power,  nor  to  enter 
into  any  treaty  or  contract  with  any  foreign  power  or 
powers  that  will  impair  the  independence  of  Haiti •  .    .    « 

The  high  contracting  parties  shall  have  authority 
to  take  svich  steps  as  may  be  necessary  to  insure  the 
complete  attainment  of  any  of  the  objects  comprehended 
in  this  treaty  $  and,  should  the  necessity  occ\ir,  the 
United  States  will  lend  an  efficient  aid  for  the  preser- 
vation of  Haitian  independence  and  the  maintenance  of  a 
government  adequate  for. the  protection  of  life,  property 
and  individvial  liberty. ^^"^ 


118  Arts.  1,  2,  3»  8,  9,   11,  14,  in  A.J.I. L.  Suppl. 
(1916),  Vol.  X,  pp.  234-238. 
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Th«  treaty  also  provides  for  a  native  constabulary ,  to  be 
oreanljiod  and  officered  by  Americans  appointed  by  the.  Presi- 
dent of  Haiti  on  the  nonlnatlon  of  the  President  of  the 
United  States  t  and  for  neasures  of  sanitation  and  public 
liBproTeaent  under  the  direction  of  American  engineers  select- 

« 

ed  In  the  sax&e  way»   American  officers  of  the  constabulary 
will  be  replaced  by  Haitians  as  rapidly  ais  the  latter  become 
qualified  and  pass  appropriate  examinations.    Customs  re- 
ceipts are  to  be  applied  first  to  the  expenses  of  the  recely- 
ershlp^  second  to  the  Interest  and  slnXln^  fund  on  the  public 
debt^  third  to  the  maintenance  of  the  cons  tabular y  ^  and  the 
remainder  to  the  horrent  expenses  of  the  Haitian  Ooremment* 
The  General  Receiver  reports  to  the  Haitian  Government  and 
the  United  States  Pepartment  of  State.   The  arrangement  Is 
fer  ten  years ^  and  for  a  further  period  of  ten  years  If,  for 

« 

specific  reasons  presented  by  either  party ^  Its  purpose  has 
not  been  fiilXy  aceonpllshed. 

DC 

LIMITATIONS  INCirr.NT  TO  INTERVENTION 

Other  limitations  upon  eauallty  are  Incident  to  Inter- 
vention by  one  state  In  the  internal  affairs  of  another 
•tate.   If  the  relation  out  of  whioh  the  right  of  inter* 


113     See  Ploeckher,   in  R. G.D.I. P.    (1606),  Tol.   Ill,  pp. 
329-333}  Hodges,  Dp 0 trine  of  Intervention t  Kebedg;,  L* inter- 
vention en  droit  Inte'r'naCionaii  PuDJioi   Pi^deXiftvre,  Proi^ 
int.   pub.,  sees.  J289-31Z,  Vol.  i,  pp.  259-278j  Rougier,   in  ' 
irrTT.DTTTP.    (1910),  Vol.  XVIX,   pp.   468-526. 
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Tention  arlaes  Is  more  than  tranaltory»  if  it  oannot  be  ter- 
silaatad  at  the  pleaaure  of  the  state  that  la  aubject  to  In- 
tervention»  and  if  it  is  recognized  by  the  international 
eoamanity  the  resulting  capacities  and  incapacities  aonsti- 
Vate  differences  of  status  io  which  the  principle  of  equality 
ia  quite  inapplicable.   Capacity  is  expanded  on  the  one 
hand  and  restricted  on  the  others  creating  inequalities  of 
oonaidearable  significance. 

The  legality  of  intervention  in  certain  cirovonstances 
was  eoneeded  by  many  of  the  classical  publicists,  particu- 
larly asi<mg  those  who  wrote  before  the  development  of  the 

114 

conception  of  state  equality »   The  subject  has  given  modex*n 

writers  a  great  deal  of  difficulty,  for  it  is  generally 

115 
agreed  that  intex^vention  and  equality  are  irreconcilable. 

There  has  been  a  tendency  to  solve  the  difficvtlty  by  de- 
nouncing all  inteanrention  as  illegal,  political,  exception- 
al, or  natter  of  fact  as  opposed  to  natter  of  law«   The 
practice  of  nations  gives  few  suggestions  of  recognised 
international  principles.   As  Lawrence  remarks,  "history 
speaks  with  a  medley  of  discordant  voices." 

114  OentlliSi  De  jure  belli,  I,15j  Orotius,  De  jure 
belli  ac  pacis J  II,2"5740}  Zouchp,  %Turia  et  judicli  facialis > 


,....^_^    pacis.   ...      , 

etc. ,  IT, 7,1.   Cf .  the  Vinaici^  contra  tyrannos 5  Q.  IV ; 

115  See  Hicks,  in  A.J.l.L.    (1908),  Vol*  TI,  p.  541j 
Kebedgy,  in  S.S.R,  (1900)  Keue  Polge^  Vol.  XIX,  p.  91} 
PiMeli*vre,  Droit  int.  p'gb > ,  sec.  290,  Vol.  1,  p.  260; 
Pillet,  in  R. O.P.I.?.  (1898),  Vol.  V,  p.  87^ 

116  Int.  Law,  see.  63,  p,  125.   Hodges  saysr   '^Evirope- 
an  practice  in  general,  to  which  England  is  not  an  exception, 
has  led  to  nuraerous  interventions  on  such  varied  and  slight 
pretexts  that  it  is  hard  to  find,  for  any  long  period,  a  gen- 
eral feeling  that  intervention  is,  in  principle,  contrary  to 
the  essence  of  sovereignty."  Doctrine  of  Xnt extent ion,  p.  148 
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Notwithstanding  the  difflcviltlen  Involyed  In  the  aubject 
it  irast  receive  some  consideration^  for  interventions  on  one 
pretext  or  another  have  oocvirred  with  great  frequenoyt  and 
in  certain  instances  they  clearly  have  the  sanction  of  the 
law  of  nations  #   For  the  present  parpoae  they  su^y  be  oivided 
into  three  eategoriesi   (1)  interventions  prompted  by  policy 
in  violation  of  law;  (2)  interventions  of  an  exceptional 
character I  Justified  by  equitable  considerations ^  but  not 
recognised  by  law;  (3)  intervention*  Juatified  by  law  or  the 
peculiar  legal  relationships  existing  between  certain  states • 
Limitations  upon  legal  capacity  arise  only  out  of  interven- 
tions of  the  third  category. 

117 

Intervention  to  preserve  the  balance  of  power   is  so 
ill-defined  and  so  consistently  abused  that  it  can  hardly  be 
included  in  the  third  category.   It  rrast  either  be  included 
in  another  cajtegory  or  Justified  on  other  grounds.    As  al- 
ready indicated,  however,  the  great  political  settlements, 
intended  to  establish  a  balance  of  power,  have  frequently 
contained  clauses  of  guarantee  from  which  interventions  of 
the  third  category  may  arise.   The  legal  significance  of 
the  international  guarantee  is  here  regarded  from  another 
point  of  view.   The  g-aarantees  of  Westphalia  gave  France 


IX^     See  Pupviis ,   Le  prlnoipe  d^^guilibre  et  le  concert 
europ^en,  chap.   6.  ^ 
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118 

and  Sweden  a  right  to  intervene  in  the  Kmpiret   and  sub* 
jected  the  Eiapire  and  its  states  to  corresponding  incapaoi-- 

ties.   Similar  incapacities  were  created  by  the  treaties 

il9 
of  Utrecht. 

Intervention  is  the  corollary  of  many  of  the  limitations 
considered  elsewhere  from  another  point  of  view,   Thus  many 
interventions  are  explained  by  essential  differences  in 
civilization.   It  cannot  be  doubted  that  states  having  ex- 
traterritorial rights  may  intervene  if  necessary  to  conserve 
them.    The  precedents  for  intervention  on  behalf  of  citi- 

■ 

zens  residing  in  the  less  advanced  countries  of  the  world 
are  so  mmerous  as  to  leave  no  doubt  as  to  the  positive  prin- 
ciple which  Justifies  them.   It  is  suggested  that  the  so- 

120 
called  interventions  in  the  interests  of  humanity ,   wher- 
ever they  can  be  justified  legally »  are  really  the  conse- 
quence  of  differences  in  civilization »  and  that  wherever 
this  is  the  situation  there  exist  legal  incapacities  which 
can  only  be  removed  by  the  natural  processes  of  orderly  pro- 
gress.  Repeated  interventions  in  TurkeyJ^Hhe  action  .taken 


118  Treaty  of  OsnabrUck,  Art,  17,  in  Dvimont,  VI  >  I, 
488}  Treaty  of  MUnster,  sees.  119-120 ^  in  Tast,  Les  grand es 
trait^s.  Vol.  I.,  p.  55. 

119  France-(»reat  Britain^  Arts.  24-25  j  France -Portugal, 
Art.  18 5  France-Prvissia,  Art.  11  j  Franpe-Savoy,  Arts.  5-7} 
France-United  Provinces,  Art.  31;  Vast,  Les  grandee  traitfes. 
Vol.  Ill,  pp*  85,  118,  126,  133,  156. 

120  Of.  Hodges,  Doctrine  of  Intervention,  p.  91} 
Rougier,  in  R.O.D.I.P.  (1910J,  ToiriVII,  pp.  468-526. 

121  See  Holland,  Kuropean  Concert  in  the  K?iatern 
Question. 
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by  the  United  States  In  1898  In  relation  to  Cuba^^^^the 

123 

Intervention  of  the  powers  In  China  In  1900,   and' of  the 
United  Statee  In  Mexico  during  the  late  revolut Ions ^^*af ford 
Illustrations. 

* 

The  proteetlon  of  one  state  by  another  Implies  Inter- 
vention If  neoessax^y  to  laake  protection  effective*   Inter • 
ventlon  la  the  norraal  order  In  connection  with  the  protection 
of  backward  or  partially  civilised  states*    It  Is  always 
held  In  reserve  In  the  protection  of  more  advanced  states* 
The  right  Is  expressly  stipulated  In  the  treaty  between  the 
United  States  and  Cuba,  quoted  above,   and  has  been  exer- 
cised by  tlie  United  States  In  the  perforsance  of  Its  obll- 
gatlons  as  protecting  power*  ^^ 

It  has  n^rmr   been  seriously  doubted  that  t^e  relation 


of  guarantee  Implies  Intervention  as  a  sanction.   The  IToro- 
pean  powers  have  Intervened  to  make  effective  the  collective 

127 

guarantees  undertaken  at  Vienna,  Paris,  and  Berlin*^   The 
guarantors  of  Greece  have  been  obliged  to  Intervene  on  more 


122  See  Moore  I  Plgeflta  Vol.  VT,  pp.  105-239. 

123  See  Clements,  The  Boxer  Rebellion. 

124  See  correspondence  regarding  the  American  pwiltlve 
expedition  of  1916,  In  A.J.I.L.  Ruppl.  (1916),  Vol.  X,  pp. 
179-225. 

^25  ^>^^pra  I  p.  301. 

126  U.S.  For. Ign  Relations  (1906),  pp.  464-510. 

1?.7  Se.  thtt  tr.atioB  between  Qreat  Britain  and  Pri^saia, 
Aug.  9,  1870,  and  between  Qreat  Britain  and  Prance,  Aug.  11, 
1870,  in  Herts let.  Vol.  XII,  pp.  1886,  1889. 
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128 

than  one  oocaBlon«   Intarvantion  to  enforce  a  guarantee 
racelyee  express  recognition  In  the  Constitution  of  Panama, 

ff 

which  provides: 

The  Oovernment  of  the  United  States  of  Aaerica 
shall  have  the  power  to  intervene  in  any  part  of  the 
Republic  of  Panama  to  reestablish  public  peace  and  con- 
stitutional order »  in  the  event  of  their  being  disturbed, 
if  the  said  Oovernmentt  by  public  treaty #  sssvuner*  the 
obligation  of  guaranteeing  the  independence  and  sove- 
reignty of  this  Republic, •'^29 

The  incapacities  incident  to  intervention  are  also  in- 
volved  in  the  financial  control  of  debtor  states ^  as  appears 
from  the  experience  of  Kgypt^  Turkey,  and  Greece •   The 
United  States  engages,  in  the  Treaty  of  19C7  with  Ran  Domin- 
go, to  "givft  the  General  Receiver  and  his  assistants  such 
protection  as  it  may  find  to  be  requisite  for  the  perform- 
ance of  their  dutiea^^'^'^^he  military  occvipation  of  San 
Domingo,  has  been  recently  undertaken  in  the  execution  of  the 
treaty t^*^ Should  the  necessity  occur  in  Haiti,  the  United 
States  undertaJkes  to  **lend  an  efficient  aid  for  the  preser- 
vation of  Haitian  independence  and  the  maintenance  of  a 
government  adeq,uate  for  the  protection  of  life,  property  and 
individual  liberty /'^^^ 


,   1?,8  Hee  Holland,  European  Concert  in  the  Ttaatern  Quest 
Ion,  chap.  2. 

129  Ajpt.  136  (Rodriguez*  tran«l.).   See  also  th« 
Treaty  of  1903,  in  Malloy,  Vol*  II,  p.  1349. 

130  r.u.pra ,  p.  314. 

131  Proclamation  of  occupation,  in  A.J.I.L,  Suppi, 
(1917),  Vol.  XI,  p.  94. 

132  Supra,  p.  316. 
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LIMITATIONS    INCTDT-NT  TO   XNTSRNATIONAL  r.KRVITUDI 


■'...■ 


The  luostloa  of  s«rrltud«8  In  the  law  of  oatlon*  has 

m 

X^^wi   the  8ul»jeot  of  consldarable  oontroyersye   The  Authori*^ 
ties  were  reviewed  from  divergent  points  of  view  in  the  arg-a-' 
ment  before  the  Jfcig^iie  Tribunal  in  the  Morth  Atlantie  Coast 
yiaheriea  Arbitration  without  reaching  any  very  eatiafactory 
concloaionat''*^  It  la  oertain  that  international  relation- 
ehipa  affoard  itany  examples  of  a  restricted  condition  of 
Juriadlction  which  ia  of  the  nature  of  a  servitude »  whatever 
it  may  be  oalled*   Distinct  from  the  staters  contractual 
obligations  which  involve  in  each  case  no  more  than  a  duty 
of  performanee  toward  the  other  contracting  state,  there  are 
incuftbranceiE*  on  the  staters  jurisdiction,  imposed  for  the 
benefit  or  advantage  of  another  state  or  group  of  states, 
and  req-airing  that  the  state  either  allow  something  to  be 
done  within  its  Jurisdiction  which  it  would  not  otherwise  be 
obliged  to  allow,  or  that  it  refrain  from  doing  something 
which  it  would  otherwise  be  free  to  do.   The  state  for 
whose  advantage  such  an  incvimbrance  or  limitation  exists 
may  assert  ita  right,  not  only  against  the  state  whose  jviris- 
diction  is  restricted,  but  also  against  the  entire  community 
of  nations. 


133  See  NeAeC.P.  Proceedings,  Vol.  VXTI,  pp.  16-31t  7ol 
IX,  pp.  306-314,  560-r>96j  Vol.  XI,  pp.  1655-1711,  2123-8130; 
Cf .  Aix-la-Chapell»-Maagtricht  Railroad  Co.  v.  Thewis  and 
IHe  Koyal  Dutch  government^  in  A.J.I. L.  TlPlt),  Vol.  VTTT, 
pp.  907-913. 
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These  lneuiB)>raiiaes  t)n  Jurlsdiotlon  are  aXsQ  limitations 
on  legi^l  eapaoltv^^^^In  thla  respect  International  burdens 
of  the  nature  of  serrltudes  are  essentially  different  from 
the  serrltudes  ef  nunlolpal  Xaw«   The  latter  are  burdens 
Imposed  en  ownership  and  are  without  any  effeot  on  the  leeal 
capacity  of  the  owner*   The  former  are  burdens  on  Juris- 
diction, which  is  one  of  the  most  Important  elements  of 
int«matloafiX  ««pa0ity» 

Th»  neutralisation  of  northam  Savoy  in  X8X5,  In  sup- 
port of  tha  neutrality  of  Swltaarland»  say  ba  ragardad  aa  a 
•arvltuda  of  nautrality  in  tha  intaraat  of  SwltsarXand. 
The  convention  which  proYlded  for  the  BeutraXisatlen  ef 
Swltserland  also  stip-alatedi 

The  powers  acknowledge  likewise  and  g^aarantee  the 
neutrality  of  those  parts  ot  Savoy t  designated  by  the 
act  of  the  Congress  of  Vienna  of  the  SOth  Hay  1615,  and 
by  the  Treaty  of  Paris  signed  this  day,  the  same  being 
entitled  to  partielpate  in  the  neutrality  of  Switser* 
land,  equally  as  if  they  belonged  to  that  country .135 

It  is  clear  enough  that  this  provision  limited  Sardinia's 
international  capacity  in  important  respects •   The  neutrali- 
sation of  the  Black  Sea  by  the  Treaty  of  Paris  of  1856,  as 
part  of  the  program  designed  to  secure  the  independence  and 
integrity  of  the  Ottoman  Empire t  was  aimed  primarily  at 
Russia a   Article  11  provided! 


134  Gf#  Piidelidvre,  Droit  into  pub > ,  seca  288,  Vola 

I,  Pa  859a 

135  Convention  of  Nov*  80,  1815,  in  A.J.I^L^-  .Svippl. 
(1909),  Vol.  Ill,  po  106;  Treaty  of  Vienna,  Art.  92. 
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Th«  BlACk  Sea  is  nratrall2(9dt  its  waters  and  lis 
porta,  thrown  open  to  the  seroantiXe  aarlno  of  oYery 
nation^  are  formally  and  In  perpetuity  intertlicted  to 
the  flag  of  war,  either  of  the  powers  possessing  its 
eoastSi  or  of  any  other  power,  with  the  exeeptlons  aen«* 
tloned  In  artiolea  14  and  19  of  the  present  treaty .^^6 

The  Ruaalan  Oovernaent  nade  It  x>erfootly  elear  that  It  re- 

137 

earded  the  stipulation  as  a  restriction  on  oapaclty.*^^' 

ServlVi>4«s  of  a  4iff«rent  kin4  w«r*  imposed  en  teverAX 
of  the  Bftlkan  eta tee  by  the  Treaty  of  Berlin.   Bulgaria  an4 
Seryla  were  required  to  treat  the  subjects,  oltlsens,  and 
coBUBeroe  of  all  the  powers  on  the  basis  of  absolute  equall<* 
ty  •  ^^^algarla  I  Serwla,  and  Rouaanla  were  forbidden  to  le^y 

139 

transit  duties  on  goods  passing  through  their  territories, 
and  were  subjected  to  other  restrictions  of  less  consequence • 

Tory  Important  llaltatlons  were  Imposed  on  Montenegro 
in  connection  with  the  annexation  of  Antlyarl  and  Its  sea- 


board I 


Montenegro  shall  have  full  and  complete  freedom 
of  narlgatlon  on  the  Boyana.   Mo  fortifications  shall 
be  constrticted  on  the  co\irse  of  that  river  except  such 
as  may  be  neoossary  for  the  local  defence  of  the  strong* 


136  A^Jel.L.  Ruppl.  (1909),  Vol.  Ill,  p.  114 •   Arti- 
cles 14  and  19  made  an  exception  of  light  coa8t*g*aard  vessels 
and  of  a  limited  number  of  light  vessels  stationed  by  the 
powers  at  the  mouth  of  the  Danube  to  insure  the  execution  of 
regulations  to  be  adopted  with  regard  to  its  navlgatione 

197  See  Oortchakoff  to  Brunnow,  Oct.  19/31,  1870,  in 
Parliamentary  Pa per b  (1871),  Vole  72,  p.  Ij  and  same  to  Pane, 
yov>  e/gO,  lfe70/in  ibide,  p.  24e 

158  ArtSe  8,  37. 

139  ArtSe  8,  37,  48. 
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hold  of  Soutarl,  and  they  shall  not  extent  <>eyend  a 
dlstanae  of  6  kilometers  from  that  town* 

Montenegro  shall  hare  neither  shi^ps  of  war  nor 
flag  of  war. 

The  port  of  Antlvarl  and  all  the  waters  of  Monte* 
negro  shall  remain  closed  to  the  ships  of  war  of  all 
nations. 

The  fortifications  situated  on  Montenegrin  terri- 
tory hetween  the  lake  and  the  coast  shall  be  taisecit  and 
none  shall  be  rebuilt  within  this  sons. 

The  administration  of  the  maritime  and  sanitary 
police f  both  at  Antivari  and  along  the  coast  of  Monte- 
negro t  shall  be  carried  oat  by  Austria -Hungary  by  means 
of  light  coast-guard  boats, 

Montenegro  shall  adopt  the  maritime  code  in  force 
in  Palmatia.   On  her  side  Austria -Hungary  undertakes 
to  grant  Consular  protection  to  the  Montenegrin  mer-» 
chant  flag, 

Montenegro  shall  come  to  an  understanding  with 
A\i8tria -Hungary  on  the  right  to  construct  and  keep  up 
'  aarcAS  the  new  Montenegrin  territory  a  road  and  a  rail- 
way^ 

Absolute  freedom  of  communication  shall  be  guar- 
anteed on  theae  roads, ^^O 

Most  of  these  limitations  on  Montenegro  were  terminated  in 
1909^  as  a  result  of  the  readjustments  which  took  place  in 
southeastern  Europe  in  the  preceding  year. 

The  Peace  Protocol  of  1901  between  the  powers  and 
China  imposed  important  limitations  of  a  somewhat  similar 
nature  on  the  latter  state »  such  as  exclusire  control  of  the 
legation  quarter  at  Peking  by  the  foreign  nations »  with  the 
exclusion  of  Chinese  residents  and  the  right  to  make  the 
quarter  defensible »  the  razing  of  forts  which  might  impede 
free  communication  between  Peking  and  the  sea»  the  station- 


140  Art,  29,   See  Bluntschlii  in  R,D,I,L,C,  (1880)^ 
Vol,  XII I  pp,  276-284;  Branswiki  Recueil  de  documents  diplo- 
ma tiques  r41atifs  au  Montenegro  i   Vaclick»Ta  aouveraini^ti  du 
Montenegro  et  le^droit  des  gens  moderne  denC'Burope, 
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Ing  of  tovisn   tKoope  9.%   certain  points  in  Chins*  th«  oontrol 
of  tsrlffs,  and  tho  undorUUclng  of  oertsln  aonsorrsncy  works 

141 

by  Chins. 

Panajoa^H  oonaesalon  of  nn  Interooannla  canal  routa  to 
tha  Dnltad  Stataa  oarriaa  with  It  Important  rlghta  of  tha 
natura  of  aamrltudaa.   In  addition  to  granting  tha  Unltad 

* 

Statea  all  tha  rlghta  whioh  It  would  have  If  It  wera  sove* 
ra Ign  in  tha  oanaX  xona  and  auxiliary  landa  and  watera,  oar- 


tain  subsidiary  rlghta  ara  conaadad  In  perpetuity  or  for  a 
long  periods   Svioh  are  the  right  to  use  rivers  and  lakes 
for  navigation^  water  power»  and  water  supply »  tha  right  to 
acquire  property  by  purchase  or  eminent  domain  In  the  cities 
of  Panama  and  Colon  for  works  of  sanitation ^  and  to  collect 
water  and  sewerage  rates »  the  right  to  prescribe  sanitary 
ordlnancaa  In  the  two  cities »  to  make  use  of  their  harbors » 
and»  If  need  be»  to  maintain  public  order 9  and  the  monopoly 
of  all  railroad  and  canal  communication  between  the  Carib- 
bean and  the  PaclflCs^*"^ 

Many  other  examples  of  llmltatlona  on  Jurisdiction  of 
the  natura  of  servitudes  might  be  given «   Restrictions 
appurtenant  to  fishing  rights  In  territorial  waters ^^^and 


141  A.J.I. Is  Suppl.  (1907),  Vol.  I^  p.  388;  Clements^ 
The  Boxer  Rebellion^ 

143  Treaty  of  1903,  in  Malloy,  Vol.  II,  pp.  1349-1357. 
Sea  also  the  Treaty  of  1914  between  the  United  rotates  and 
Nicaragua,  in  A.J.I.L.  Suppl,  (1916),  Vols  X,  p.  258;  and 
Costa  Rica  v,  Bicaragua,  in  A.J*I.L#  (1917),  Vol.  XI,  p.  218. 

143  See  the  award  on  question  one  in  the  North  Atlan- 
tic Coast  Fisheries  Arbitration  (1910)  >  in  V?  lis  on.  The  Hague 
Art>itratlon  Cnses,  pp.  154  Tf.^   discussed  supra ,  p.  207. 
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to  leased  territories ^^^are  Important  applloatlons  of  aimllar 
prlnelplee.   Perhaps  the  illustrations  given  are  adequate, 
however #  to  indioate  the  natvire  of  this  type  of  limitation, 
as  well  as  its  importanae  in  relation  to  the  principle  of 
equality. 


XI 


LIMXTATTONS  IKCXPKNT  JO  RKKKDIAL  PROCKSSIiS 

Among  the  most  important  linitations  on  the  equality  of 
nations  are  those  which  result  from  the  reeognition  of  self- 
help  as  a  remedial  process  in  international  law.   Individu- 
al vindication  of  rights  and  redress  of  grievances  are  al- 
ways important  in  the  primitive  stages  of  legal  development. 
They  are  peculiarly  characteristic  of  the  law  of  nations, 
where  other  remedial  processes  have  had  only  a  rudimentary 
development*   The  importance  of  self-help  as  a  legal  remedy 
has  been  indicated  by  leading  pviblicists  of  all  centuries » 
Victoria  affirmed  that  be  Hum  Justum  est  Jvistitiae  executiot 
(rrotlos  developed  a  similar  thesis  in  great  detail,   while 


louche  defined  war  as  *'a  lawful  contention  between  diffexent 


144  See  the  treaties  of  1698  between  China  and  Germany, 
RuBSia,  Prance,  and  Great  Britain  respectively,  in  A.J.t.j,^ 
Suppl.  (1910),  Vol.  IV,  pp.  265-298. 

145  See.  Rel.  VI,  Pe  Jure  belli. 

146  See  De  jure  belli  ao  pacis ,  Proleg.  25,  28;  and 
passim. 
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prlnoeB  or  i)6oples^"^*'^Philllaore  aays; 

The  violation  of  rights  stricti  juris  aay  be  rer 
dreased  by  forcible  means »  by  the  operation  of  war^ 
which  in  the  corairanity  of  nations  answers  to  the  act 
of  the  Judicial^  and  !7xeoutive  Power  in  the  oosmunity 
of  individuals  ••"^^^ 

His  definition  of  war  is  to  the  same  effect: 

War  is  the  exercise  of  the  international  right  of 
action »  to  which,  from  the  natvire  of  the  thing  and  the 
absence  of  any  common  superior  tribunal,  nations  are 
compelled  to  have  recourse,  in  order  to  assert  and 
vindicate  their  rights •^49 


Many  of  the  modern  publicists,  to  be  sure,  would  attach 
qualifications  to  Phillimore^a  definition,  but,  directly  or 
Indirectly,  all  reach  about  the  same  result. 

The  degree  to  which  the  law  of  nations  recognizes  self-* 
help  as  a  legal  remedy,  and  even  as  a  source  of  substantive 

■ 

rights,  is  well  iirostrated  by  the  rale  as  to  dviress*   There 
is  no  system  of  manicipal  law  that  makes  a  general  praetice 
of  enforcing  agreements  made  under  dvtress.   In  international 
law,  if  duress  is  applied  to  the  persons  of  the  staters 
representatives  the  agreement  is  not  binding,  but  if  to  the 
state  itself  it  is  a  valid  and  binding  agreement.   Orotius* 
reason  is  probably  as  good  as  any,  that  without  such  a  rale 

150 

wars  could  neither  be  moderated  nor  conclvided.   In  the 


1*7  Jaris  et  Judicli  fecialls>  etc*,  1,6,  p.  32. 

148  Commentaries ,  Vol,  I,  ?•  215. 

149  Ibid.,  Vol.  Ill,  p.  77. 

180  De  Jure  belli  ao  pads  >  11,19,11,1.   See  the  liml 
tat ions  on  THe  rule  proposed  by  ihe  Brazilian  delegation  at 
the  second  Hag\ie  Confexence,  Peux.  Confer. ,  Vol.  I,  p«  556. 


■)•'  ' 


■         / 


-r,    ' 


t     « 


•?:-;'    ^  ' ; 


I '  V 


rij^'.  .  t 


•  <  ■ . 


:, }  ■ 


;      "       •• 


•     I 


«  *    « 


'  >       •         «. 


l.'.^ 


I       \  •    » 


'  i      .. 


'   /        t, 


.  .       *• 


J. 


■Y  r 


»        } 


n,    <    ,  : 


V  « 


)  , 


t    i  ■ 


»  »' 


1' 


I 


<     *> 


.  ^ 


•      .       ♦ 


\     \  • 


I  • 


^'    ..."» 


t 


•    I 


^     c 


i^  i"' 


"»  ,      ,  j^ 


;^'^ 


"  f    j' » 


r      :r/  , 


rv 


I 


J  <      '     "^     A*        ^ 


•      * 


rV     i      '. 


« 


••- 


c   . ' 


OU 


V      ♦ '      ^  1       * -i.      *t -•'':.•  i      ? '  .'      .    ' ; 


Dr 


.'  » 


r-, 


r  I 


r  .     S 


»       .> 


I    •'    .J      \ 


•  •  J 


•  t   }  ,  , 


•  • 


r        t 


•    •    ' 


1       *  ^       •  t  *^  - 


r 


* 


;  -.  -•  .r  '■■ 


m  f    _ 


■'1 


,  ..;l-  I 


_    > 


»  •       t 


•      '    . 


•3i6- 


Venezuela  preferential  claioa  caae  certain  of  the  smaller 
States  argued  that  force  could  not  be  a  source  of  right; 
but  the  blockading  powers  denied  the  polnt^^^and  were  su- 
stained by  the  award  of  the  tribvinal.   Of  the  thirteen  con- 
rentions  framed  by  the  Second  Hague  Peace  Conference »  eleven 
were  concerned  with  war  or  neutrality*   The  first  Ameri* 
can  delegate  reminded  the  Conference  that  they  had  ""done 
much  to  regulate  war^  but  very  little  to  prevent  it.^^^*^ 

In  so  far  m  the  law  of  nations  recognises  self-help  in 
any  form  as  a  legal  procedure  for  vindicating  ric^^ts  aad 
redressing  grievances t  it  concedes  to  nations  an  inequality 
of  legal  capacity  directly  proportioned  to  the  distribution 
of  resourcss  which  make  for  military  strength*   It  is  pos- 
sible to  regard  the  sta^te  in  its  normal  peaceral  relations 
as  a  moral  person  having ^  for  many  purposes ^  the  same  legal 
capacity  as  every  other  state »  without  regard  to  differences 
in  territory,  population,  wealth,  military  strength,  and  the 
like;  but  as  soon  as  the  use  of  these  resovirces  in  self-help 
is  recognized  by  the  law  as  a  proper  remedial  process  even 
the  fiction  of  equality  becomes  a  vain  and  useless  things 
Legal  capacity  can  no  longer  be  sharply  distinguished  from 
physical  capacity.    As  lAon  Bourgeois  pertinently  observed 


151  Yenes .   Arbitt  t  pp.  867,  1111. 

152  Ibld« ,  pp.  983,  984. 

153  P.vix .  Confer. ,  Vol,  XI,   p.  330.   Cf .  reaarks  of 
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before  the  firat  Kague  Conference »  **when  ewerde  are  thrown 
into  the  baXftnoe,  one  side  way  eaaily  outweigh  the  other. "^^ 
The  imposaihility  of  reooneiling  self-help  with  equality 
haa  been  reoosnized^  jMirtioalarly  in  relation  to  the  mioh 
oontroTerted  questions  ef  pacific  blockade  and  the  forcible 
recovery  of  contract  debts.   Pacific  blockade  was  considered 
by  the  Institute  of  Intexmational  I^aw  in  1686. ^*^ln  opposing 
its  recognition  as  a  legal  proceeding^  Qeffcken  saidr 


Row^  all  states  being  equals  it  sho\ild  not  be  law 
ful  to  do  anything  to  a  weak  state  that  a  strong  state 
would  not  tolerate.  •  .  • 

Finally  I  it  is  indiapvitable  that  if  we  x^wiew  the 
cases  where  a  so-called  pacific  blockade  haa  been  in- 
stituted we  will  find  in  every  case  that  it  has  been 
used  by  a  powerrol  state  against  a  weak  statet^  •  . 
Ko  doubt  such  a  blockade  is  for  a  great  state  a  very 
convenient  neans  of  imposing  its  will  on  the  weak| 
whereas  a  war  is  a  grave  meaaure  of  which  one  may  not 
anticipate  the  consequences  in  advance}  but  it  is  an 
essential  prinolple  of  the  law  of  nations  that  states 
are  equal  and  have  equal  rights. 167 


Among  the  advocates  of  pacific  blockade  it  was  argued  that 
the  process  should  be  recognised  as  available  to  the  great 
powers  when  acting  in  concert y^'^^and  that  with  respect  to 
the  principle  of  equality  it  was  necessary  to  distinguish 
between  a  right  and  the  possibility  of  exercising  a  right. 


lf>4  Quoted  supra  ^  p.  ZZZ. 

155  A.I.r.I.    (1888),  Vol*    IX,   pp.   276-301.        See  alao 

Holland,  Studies,  pp.   130-150. 

15«  See  Bulnerlncq ,   in  J.P.I.P, . (1884) ,  Vol.  XI,   pp. 
56&-S83 . 

157  A,I.r,I.    (1888),  Vol.    IX,   pp.   289-293. 

158  Brvuta,  1M4« »  P«  ?'®8» 
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The  right  of  l)Xo«Icad«  •xlsted  for  a  lit  ^'^^   could  only  ba 
us0d  agalntt  the  weak.^^^ 

The  more  vigoroan  advocates  of  equality  among  the 
analler  atatea  have  not  been  aatiafied  with  so  illusory  a 
distinction.   This  is  brovight  out  clearly  in  the  attempt 
that  has  been  made  to  limit  the  use  of  self-help  as  a  proced- 
ure for  obtaining  the  settlement  of  claims  held  by  the 
nationals  of  one  state  against  another  state.   Such  opera-- 
tions  have  invariably  been  carried  out  against  wealc  states.  ^ 
Vhen  Great  Britain ^  Oeamany^  and  Italy  adopted  coercive 
aeasures  against  Venezuela  in  1902   there  was  a  vmanimous 
protest  throughout  Central  and  South  America.   In  his 
famous  despatch  of  Pecember  29,  190^^  the  Minister  of  Foreign 
Helations  of  the  Argentine  Republic  gave  particular  atten- 
tion to  the  forcible  collection  of  public  loans.   Re  said: 

Among  the  fvmdamental  principles  of  international 
law  which  humanity  has  consecrated »  one  of  the  most 
precious  is  that  which  decrees  that  all  states,  what- 
ever be  the  force  at  their  disposal »  are  entities  in 
law,  perfectly  equal  one  to  another,  and  mutually  en- 
titled by  virtue  thereof  to  the  same  consideration  and 
respect. 

The  acknowledgment  of  the  debt,  the  payment  of  it 
in  its  entirety,  can  and  mvist  be  made  by  the  nation 
without  diminution  of  its  inherent  rights  as  a  sovereign 
entity,  but  the  svimmary  and  immediate  collection  at  a 


159  Perels,  ibid, ,  p.  K96,  See  supra ,  p.  163,  note  55 


160  Borchard,  piplomatic  Protection  of  Citizens  Abroad . 
pp.  314,  388j  M ' Vea gh ,  in  Yen e z .  Arb it . ,  p.  1136 j  Triana, 
in  Pevuc.  Confer*,  Vol.  II,  p.  258. 

101  See  Bupra ,  p.  f!03. 
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given  moment 9  by  means  of  Torcet  would  occasion  nothing 
l9BB   than  the  ruin  of  the  weakest  natlona,  and  the  ab- 
sorption of  their  governments,  together  with  all  the 
ranctions  inherent  in  them,  by  the  mighty  of  the  earthi^ 

The  forcible  collection  of  contract  debts t  without 

distinction  between  public  loans  and  other  contractvial  obli-' 

gations,  was  considered  at  the  second  Hagvie  Conference .^^^ 

* 

A  convention  w^s  framed,  of  which  the  svibstantive  part  was 
as  follows  I 

The  Contracting  Powers  agree  not  to  have  recourse 
to  armed  force  for  the  recovery  of  centract  debts 
claimed  from  the  Government  of  one  country  by  the  Oov- 
ernment  of  another  country  as  being  due  to  its  nationals. 

This  understanding  is,  however,  not  applicable 
when  the  debtor  &tate  ref vises  or  neglects  to  reply  to 
an  offer  of  arbitration,  or,  after  accepting  the  offer, 
rend^rA   the  settlement  of  the  Compromis  impossible,  or. 
after  the  arbitration,  falls  to  submit  to  the  award •16* 

The  effect  of  this  convention  is  to  prevent  coercion  of 

debtor  states  unless  they  refuse  to  submit  to  arbitration, 

or,  having  submittsd  to  arbitration,  reruse  to  abide  by  the 

awards   In  other  words,  eauality  prevails  in  the  absence 

of  bad  faith  or  of  an  attempt  to  evade  responsibility. 

Otherwise  self*help  and  inequality  become  the  rule. 

This  suttlement  has  not  been  acceptable  to  those  states 

which  have  stood  most  consistently  for  eqviality.   Brazil, 


162  U.S.  Foreign  Relations  (1903),  p.  2.  See  Prago, 
in  A.J.T.L.  (1907),  Vol.  I,  pp.  692-726|  Herohey,  in  ibid.. 
pp.  26-45}  Moulin,  La  doctrine  de  Drago. 

163  See  Deux.  Confer. ,  Vol.  I,  pp.  336-338,  553-361, 
Vol.  II,  pp.  139-144,  246-253,  258-260,  268-3G8,  548-553, 
916-923;  Hlgglns,  The  Hagvie  Peace  Conferences^  pp.  184-197. 

164  A.J.T.L.  nuppl.  (1908),  Vol.  II,  p.  81. 
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Tenexuela^  and  six  snail  a  tales  have  never  slgneci  the  con- 
vention.  Argentine  and  ten  small  states  signed  with  reser-^ 
vatlone*   Only  a  few  of  the  second  rank  powers  have  ratified 
without  reservations .^^The  Argentinian  reservation  at  slg« 
nature  was  as  follows i 

1,  With  regard  to  debts  arising  frow  ordinary 
eontraets' between  the  eltlzen  or  subjeet  of  a  nation 
and  a  foreign  govemraent,  recourse  shall  not  be  had  to 
arbitration  except  In  the  specific  case  of  denial  of 
Jvisticfi  by  the  courts  of  the  country  which  made  the 
contract t  the  resedles  before  which  courts  nust  first 
have  been  exhausted. 

Z.     Public  loans »  secured  by  bond  Issues  and  con* 
stituting  the  national  debt,  shall  in  no  case  give  rise 
to  military  aggression  or -.the  Material  occupation  of  the 
soil  of  American  nations  .^^^ 

The  Bolivian  delegate  saldi 

It  seems  to  me»  therefore,  that  the  acceptance  of 
the  proposition  before  us  will  but  siean  the  legitima- 
tion by  the  Peace  Conference  of  a  certain  class  of  wars, 
or  at  least  interventions  based  on  disputes  which  relate 
neither  to  the  honor  nor  vital  Interests  of  the  credi- 
tor States. 

In  consequence  of  these  forceful  reasons,  the  dele- 
gation of  Bolivia  regrets  not  to  give  its  entire  assent 
to  the  proposition  under  discvisslon.^*'' 

Columbia  made  the  following  reservation: 

It  does  not  agree  to  the  employment  of  force  in 
any  case  for  the  recovery  of  debts,  whatever  be  their 
nature.   It  accepts  arbitration  only  after  a  final  de- 
cision has  been  rendered  by  the  courts  of  the  debtor 
nations. I®® 


1«5  Tienm^.rk,   Haiti,  Liberia,  Mexico,  Ketherlands,  Nor 
way,  Panama,  Portugal,  and  Spain, 

166  Peux.  Confer.,  Vol.  I,  p.  337. 
^^^      Ibi-d.,  Vol.  XI,  p.  142. 
168  Ibid.,  Vol.  II,  p.  306. 
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Xf  it  is  %ru«  that  nelf-help  in  the  fom  of  paoifia 
MoekadA  or  foroibXe  r«ooT«ry  of  contract  debts  is  inoon- 
•  ieiani  with  •qoAllty^  and  there  seeioa  to  be  no  escape  fron 
that  eonolusiont  thtn  war  is  ineonaistsnt  with  equality  a 
fortiori*  So  ions  as  sslf-h«).p  reaains  a  reoosnixsd  and 
inportant  roreedia^  process  of  the  law  of  nations,  it  will 
bo  necessary  to  take  aoooont  of  inportant  limitations  upon 
•quality  of  les^l  eapacity.   The  society  of  nations 
fortunate  >  indeed  1  if  it  secures  -unqualified  support  for 
the  tmsle  principle  of  equality  before  the  law. 


XII 


LIMITATXCKS   INCIDi:|fT  TO  SITP^NATIONAL  OROANIZATICN 

The  creation  of  true  supernatlonal  authority,  capable 
of  enforcing  lt8  deals lone  on  participating  states »  is  ob- 
Tiouflly  a  limitation  upon  the  capaoity  of  participating 
states*   As  between  the  states  which  are  members  of  such  an 
organisation!  however ,  the  limitation  may  apply  equally  and 
therefore  equality  of  capacity  may  be  unlnpalred.   Indeed, 
not  only  may  equality  be  preserved ,  but  the  legal  capacity  of 
each  may  become  much  more  significant  through  the  subordina- 
tion of  Individual  freedom  of  action  to  the  common  interest, 
and  the  substitution  of  orderly  procedure  for  self '•help* 
Where  a  limited  number  of  states  constitute  such  an  organi- 
sation an  Inequality  of  capacity  arises  between  those  states 
and  others  outside  the  organl7,Rtione   Attendant  advantages 


-1 


'iJ     'U 


p  K 


T» 


»/ 


i 


lol- 


»  N  '  • 


'        » 


.r  ^    ^  '.l/f^)/!;    ,1,:  '  •.    .t.'o.t 


\  •.  5 


» 


l>  .    iTrK.r    ^n-;-- '•-.»"'■.. r--:i    / 


*-» 


—  '*- 


•.  e  rS 


. » 


•  o.*. 


♦  . 


..'  *^x  '-^o  : 


>j.  ".    . 


t  • 


'.       v      • 


4 
I 


..    J;.»  '  *  ^    .r  ••^t.  .;:i 


t    t 


*  *    \ 


•'  '■   *       Oj       V  .    ':  :w.f«-. 


4     '. 


•  •  •   .' 


.    ,  '        •  »'  « 


Ip"  r> «     •  o 


u 


t   .       ■ 


A"  / 


.A 


,  I*  >       ♦ 


.     .T  ) 


r  .     1     • 


«  ' . 


\  -        > 


,    *    V 


■    .■^     " 


»     « 


»> 


1   -       f 


.'     "'  O    m/'j.  *r''^% 


-  •  r 


•      • 


«       t 


» ■    t 


-O'-'w     ' 


.VI 


mm        ^  * 


0 


•  ♦    'J    »•   ' 


t 


-*/^  '"C  *"<^        '*        C.'.f 


«   . 


*'»j 


.   ■  t 


,  *:•  >^^wr 


•*  :     I  •»  •^  11/ . "»     <  -•  •  .  t* 


r- 


[w      *    »t  i. 


i  ./ 


^   \ 


r  '  » 


'  t  i.  '  •   •'•■     V; 


r      ^ 


»  I 


.  i  •  /• 


'        \  t 


^    f-.TT      f^.     ^ 


t «; . ) 


r-  :•   ! 


"n.pveTi'T    f '^.r  {  vi  - :"[    >o    ^    '  .■' 


v-» 


»*    «  «  > 


» f 


*r-» 


';    ':•'!  .r.t   n-  •ijA-  •  r  •' 


\" 


^      «  «< 


« .1  ♦ 


,+  iJ 


«i  -^  '-* 


•  V  > 


.i.  r  ^p'v?/ 


p  i.-:)    i'"*\'    f';;t  i.'^i:o    r^r.r- 


•536- 


xwy  more  than  cornpenflata  for  the  inequality  In  relation  to 
other  stateUt  bMt  the  ineqviality  arises,  nevertheless t  in  a 
form  which  the  law  cannot  overlook. 

The  development  of  this  type  of  limitation  has-been 
almost  negligible  in  the  past/   It  is  worthy  of  mention 
chiefly  because  of  its  possible  importance  in  the  future. 
It  has  present  significance  in  connection  with  the  Central 
American  Court  of  Justice.   The  Treaty  of  Washington,  De- 
oember  20,  1907,  negotiated  under  the  friendly  offices  of 
the  United  States  and  Mexico  provides; 


The  ReF%iblics  of  Central  America  consider  as  one 
of  their  first  duties,  in  their  mutuai  relations,  the 
maintenance  of  peace;  and.  they  bind  themselves  to 
always  observe  the  most  complete  harmony,  and  decide 
every  difference  or  difficulty  that  may  arise  amongst 
them,  of  whatsoever  nature  it  may  be,*by  means  of  the 
Central  American  Covirt  of  Justice,  created  by  the  Con- 
vention which  they  have  concluded  for  that  pvirpose  on 
this  date. 160 

The  Convention  for  the  establishment  of  the  Court  begins, 

The  High  Contracting  Parties  agree  by  the  present 
Convention  to  constltvite  and  maintain  a  permanent  tri* 
bunal  which  shall  be  called  the  "Central  American  Court 
of  Justice,"  to  which  they  bind  themselves  to  svibmit 
all  controversies  or  qviestions  which  may  arise  among 
them,  of  whatsoever  nature  and  no  matter  what  their 
origin  may  be,  in  case  the  respective  Departments  of 
Foreign  Affairs  should  not  have  been  able  to  reach  an 
vinder  standing. 

This  Court  shall  also  take  cognisance  of  the 
questions  which  individuals  of  one  Central  American 
covmtry  may  raise  against  any  of  the  other  contracting 
Governments,  because  of  the  violation  of  treaties  or 
conventions,  and  other  cases  of  an  international  char* 


169  Art.    1,    in  A.J.I.L.   Suppl.    (1908),  Vo3..    II,   p.    220. 
See  the  Protocol  of  Sept.   17,   1907,   in  ibid.,   (1907),  Vol.   I, 
p.  406.       Read  the  remarks  of  the  Court  in  Costa  Rica  v« 
Nlcaragga   (1916),   in  A.J.T.l.    (1917),  Vol.  XI,   ppTT5l-229, 
at  p.   211.       See  Anderson,   in  A.J.I.L#    (1908),  Vol.   II,   pp. 
144-151J  Scott,    in   ibid.,   pp.    121-143. 
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Acter;  no  matter  whether  their  own  Oovex^nment  supi>orts 
SRld  claim  or  not;  and  proYlded  that  the  remediea  which 
the  laws  of  the  respective  covin  try  provide  against  such 
violation  shall  have  been  exhavisted  or  that  denial  of 
Justice  shall  have  been  shown •^''^O 

The  Covxrt  Is  declared  to  represent  the  national  conscience 
of  Central  America.   It  forrralates  Its  rales  of  procedure » 
determines  Its  own  jurisdiction »  executes  its  orders  through 
the  contracting  governments  or  by  special  commlss loners » 
decrees  the  preservation  of  the  status  quo  pending  a  de- 


cision »  and  renders  judgments  by  default •   The  contracting 
governments  formally  bind  themselves  to  obey  and  enforce  the 
Courtis  orders »  and  to  lend  all  the  moral  support  necessary 
to  secure  the  execution  of  its  judgments «   The  practical 
Importance  of  limitations  arising  out  of  the  creation  of  an 
institution  like  that  described  above  is  suggested  in  two  of 
the  Courtis  recent  decisions  with  regaard  to  the  Bryan- 
Chamorro  Treaty  between  Nicaragua  and  the  United  States. ^'''^ 


170     Arts.    1,   2,    in  A.J.I.U   Suppl.    (1908),  Tol.   11/ 
p.   231. 

I'^l     Costa  Rica  v.  Nicaragua   (1916),   in  A.J.I.L.    (1917), 
Tol.  XI,   pp,    181-229;  Salvador  v/  ^j-g^^^g^-^^   (1916),   in  Ibld^, 
pp.   674 -730,       See  note  of  Nov.   9,   1916,   in  regard  to  Klca- 
rag-aa*s   protest.   In  A.J.I.L.  Suppl.    (1917),  Vol.  XI,   p.   3. 
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CHAPrm  VITT,        LTMITATTONn  liPON  THE  POLITICAL  ':C.nALITy  OP 

r.TATr.r> 


XNTt:PNATTONAL  QOmf.T.r.r.   AMD   CONPTPTnTCrr. 

« 

HXie   limitations  upon  equality  conaidered  in  the  two  pre- 
ceding chapters  have  to  do  with  the  legal  capacity  ov   statuB 
of  the  state  as  an  international  person.   The  political 
capacity  of  the  state  presents  a  prohlen  that  is  fundament <* 
ally  different  in  its  essential  nature.   Legal  rights  and 
transactions  constitute  the  principal  subject-matter  of  le^ 
gal  caj[>acity9  while  political  capacity  is  concerned  with  such 
matters  as  representation »  voting,  and  contributions  in  inter- 
national conferences  and  congresses,  administrative  vmions, 
and  arbitral  or  Judicial  tribunals.   Laws  in  regard  to  legal 
capacity  affect  the  relations  between  states  as  individual 
entities,  while  laws  in  regard  to  political  capacity  affect 
their  participation  in  the  privileges  and  responsibilities 
of  collective  international  activity,   A  good  deal  of  the 
conf\ision  in  the  books  on  the  subject  of  equality  is  the 
consequence  of  failure  to  observe  this  fvindamental  distinc- 
tion. 

.  The  international  congress  or  conference  is  the  earliest 
manifestation  of  a  collective  international  interest  and 
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avithorlty«   Wherever  Buch  a  congress  or  conference  Is  traly 
intemation«il»  political  eqxiality  Is  assvired  by  recognising 
the  right  of  every  interested  state  to  participate  on  an 
equal  footing,  by  eono^ding  to  the  delegations  of  every 
state  an  equality  of  voting  strength  whenever  votes  are  tak- 
en and  requiring  unanimity  for  all  important  decisions ,  and 
by  Halting  the  assembly  to  decisions  ad  referendum,  that  is 
to  say,  by  giving  it  no  authority  to  bind  participating 
states  unless  they  choose  to  ratify  what  It  does* 

The  great  war  congresses  have  usually  been  constituted 
on  the  basis  of  equal  representation,  although  occasionally 
the  principle  has  been  arbitrarily 'denied*  The  assemblies 
at  Westphalia,  Utrecht,  and  Vienna  were  called  in  each  in* 


atance  to  settle  the  terns  of  peace  at  the  conclusion  of 
long  perioda  of  European  war.   All  the  interested  states 
s«nt  delegates .^  Every  part  of  Kurope,  except  England, 
Poland,  Muscovy,  and  the  Ottoman  Kmpire,  was  represented  at 
Udnster  and  Osnabruckt   Great  states  and  small  states  sent 


delegAtas  to  Utrecht,  where  a  series  of  separate  treaties 
were  negotiated  embodying  the  terms  of  a  general  peace*   All 
the  European  states  except  Tux'key  sent  envoys  to  Vienna,  but 
in  this  case  only  the  delegates  of  Portugal,  Spain,  and  Swe«* 


1  The  p-urpose,  composition,  procedure,  and  accomplish* 
ments  of  the  principal  conferences  and  congresses  are  con- 
veniently summarized  in  Satow,  Ouide  to  Pinlomatic  Practice # 
Vol.  IT,  chaps.  25,  26.   For  a  list  of  international  con- 
ferences  and  congresses,  see  Baldwin,  in  A.J.T»L.   (1907), 

Vol.  I,  pp.  565-578,  808-829. 
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den,  states  whieh  had  been  parties  to  the  alliance  against 
France,  were  atolttcKi  to  the  deliberations  of  the  five  great 
powers.   The  three  states  named  did  little  more  than  ratify 
the  declsloRS  which  the  great  powers  reached,  while  the  en- 
Toys  of  the  smaller  states  were  merely  pernltted  to  be  pre* 
sent  at  Vienna  and  make  known  the  wishes  of  their  respective 
governments* 

In  the  nineteenth  century  the  equal  representation  of 
all  Interested  states  was  recognized  In  only  a  few  of  the 
conferences  called  to  consider  political  questlonB.   Bel* 
glum,  Denmark,  the  Netherlands,  Portugal,  Spain,  Sweden  and 
Norway,  and  the  United  States  participated  with  five  of  the 
European  great  powers  and  Morocco  In  the  Madrid  Conference 
of  1880.^  Pour  years  later  the  same  powers,  not  Including 


Korocco,  and  with  the  addition  of  Russia  and  Turkey,  sent 
delegates  to  the  Conference  on  African  affalrn  held  at  Ber- 
lln«   Belgium,  ?.paln,  and  the  Netherlands  joined  with  the 
eight  great  powers  in  the  Conference  of  Peking  In  1900, *and 
together  with  the  United  States,  Portugal,  Sweden,  and  Moroc- 
co they  deliberated  with  the  European  Concert  at  Algeclras 
in  1906.^ 


p.  3. 


Z  B.P.S.P.,  Vol.  71,' p.  814. 

S  Ibid.,  Vol.  75,  pp,  1021,  1178. 

4  Ibid.  ,  Vol.  94,  p.  086. 

5  Martens,  Kouveau  re  cue  11  £^n6ral,  2®  stfr..  Vol.  34, 
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On  tti«  other  hand,  th#  principle  of  e^ual  representntion 
reoelYed  repeated  recognition  in  eonfereneea  on  non-politi*^ 
eal  questions.   Fourteen  states  participated  in  the  Confer* 
ence  of  Copenhagen  of  1857 p  called  to  consider  the  abolition 
ef  the  Danish  Sound  dues.   The  Conference  of  Oeneya  of  1864 i 
for  the  aauilioration  of  the  condition  of  wounded  soldiers  in 
the  field 9  inclu4sd  delegates  from  fourte#n  states t^and  the 
aaae  number  participated  at  Oeneva  in  1868  in  extending  the 
principles  of  the  ConTention  of  1864  to  maritime  warfare #^ 
Most  of  the  states  of  Europe  were  repreaented  in  1874  at  the 
Brossela  ConferMice  on  the  rules  of  land  warfare*^  Seven- 


teen delegations  from  four  continents  attended  the  Brussels 
Conference  on  the  abolition  of  the  slave  trad*  in  1869.^^ 
Thirty-six  states  were  represented  at  OencTa  in  1906 ^  whsn 
the  Convention  of  1864  was  revised.'^  The  rule  of  equal 


representation  has  been  applied  in  innumerable  conferences 
and  9onsr«88e8  called  to  agree  upon  International  administra- 
tive a i-rangenenta  of  on^   kind  or  another.   Svery  one  of  the. 


6  B.F.r-.P,,  Vol.  49,  p,  90?.. 

7  Martens,  Kouveau  re cue 11  g^n^ral.  Vol*  20,  p.  375. 

8  Ibid.,  p.  400, 

9  Ibid.,  »•  8«r.,  Vol.  4,  p.  1. 

10  B.P.r^.?. ,  Vol,  81,  p.  1091;  Vol.  82,  p.  379. 

11  Martens ,  Kouveau  recuell  g6n€ral,  3®  a^r.,  Vol,  2, 
p.  323, 
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AsMrlaan  republics  Is  rsprtsentsd  In  the  Inttmatlonal  Aner- 
can  Conf«r«no#9s   The  most  far^^raaohlng  application  of 
equal  repreaentatlen  In  a  true  International  aaseably  occurred 
at  the  toeglnnlns  ef  the  twentieth  century  In  the  Peace  Con- 
ferences at  The  Hague. 

Prior  to  the  Hague  Conf erencea  It  was  not  a  conaon 
practice  in  International  asa^iabllee  to  reach  decisions  by 
yotlng}  but  wherever  to  tea  were  taken  it  was  almoti^finSer- 
stoo<l  that  there  aheuld  be  equality  of  Totlng  strength  and 
the  requlreftefft  of  unanimity  for  Important  decisions «   There 
was  ^  discussion  at  the  Oeneva  Conference  of  1864 1  in  the 
first  session,  as  to  whether  voting  should  be  individual  or 
by  delegations.   The  firat  French  delegate  pointed  out  that 

There  eovild  be  no  vote  on  the  articles  of  the  Convene 
tlon,  since  the  siajority  caald  not  bind  the  minority, 
ne  matter  how  small  it  might  be*^^ 

At  the  Geneva  Conference  of  1668  the  dec  la  ion  in  regard  to 

voting  was  recorded  as  follows 9 

As  to  voting,  it  is  understood  that  ,  for  everything 
which  relates  to  Internal  procedure,  they  will  vote  as 
individuals  and  that,  for  everything  which  results  in 
an  adoption,  or  rejection,  or  simply  concerns  the  tak- 
ing up  of  subjects  engaging  in  some  manner  the  attention 
of  the  high  contracting  parties,  voting  will  be  by 
states*   It  is  silpalatedi  moreover,  that  a  Tnajorlty 
will  be  sufficient  to  bring  a  subject  up  for  discussion, 

but  that  unanimity  will  be  necessary  for  definitive 
adoption • 13 


12  Martens,  Nouveavi  recuell  general.  Vol.  20,  p.  380* 

13  Ibid# ,  p.  403s  Cf •  procedure  at  the  Congress  of 
n.  a.F.S.P. ,   Vol.  69.  DD.  892.  918. 
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The  rales  of  tha  first  International  Amerlaan  Conference  of 

1869  provided  *f 

The  delegation  of  each  State  represented  In  this 
Conferenae  shall  have  only  one  vote»  and  the  votes 
shall  be  given  separately  by  States « ^4 

Similar  rales  have  been  adopted  In  later  American  confer-^ 

ences.  In  the  Oeneva  Conference  of  1906 ^^  and  In  the  Peaoe 

Conferences  at  The  Hag-ae, 

The  most  Important  assorance  of  complete  equality  In  In- 

« 

ternatlonal  congresses  or  conferences  Is  the  principle  that 
they  have  no  authority  to  bind  participating  states  unless 
the  participating  states  choose  to  ratify  their  decisions^ 
Such  assemblies  are  sometimes  compared  to  national  legisla- 
tures; but  the  comparison  Is  somewhat  eonfvislng,  for  true 
International  assemblies  legislate^  If  they  can  be  said  to 
legislate  at  all,  ad  referendum.   They  have  no  supernatlonal 
authority  whatever.   It  not  Infrequently  happens  that  states 
I>artlclpatet  but  fall  to  ratify  what  the  conference  doea« 
At  tho  outbreak  of  the  World  War  In  1914,  more  than  a  third 
of  the  states  which  were  represented  at  the  second  Hague 
Conference  In  1907  had  failed  to  ratify  any  of  the  conven- 
tions which  that  Conference  submitted*'''** 


14  Art.  16,  In  Int.  Am.  Cpnfr.,  Vol.  I,  p.  58. 


e 


15  Martens,  Nouveau  recuell  g6n«ral.  3  a^r..  Vol.  2. 

^^  ^mm^mm^^m^^0m^K0t^^mmtm^^        .^HM^H.v^«i^B«MW^ipM4^^M   jHvMMqMM^^B^l^v^v^Wii.  ^  W 

p«  354. 

16  See  Pamphlet  No.   3,  Carnegie  Endowment  for  Inter- 
national Peace,  Division  of  International  Law  (Washington- 
1914).       The  states  were  the  Argentine  Republic,  Bvilgarla, 
Chile,   Colombia,  Poininican  Republic,  Ecuador,  Greece,   Italy, 
Montenegro,  Paragiiay,   Persia,  Peru,  Servia,  Turkey,  Urviguay, 
and  Venezuela. 
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Althoagh  political  equality  in  the  internatioriRl  con- 
ference is  secured  through  equal  representation  anci  voting 
strength^  and  through  the  absence  of  all  eupernational 
authority  9  it  cannot  be  overlooked  that  the  influence  of 
states  has  never  been  even  approximately  equal  in  such  as- 
semblies.  Indeed 9  international  conferences  have  more  than 
once  provided,  the  occasion  on  which  small  states  were  coerced 
into  accepting  the  decisions  of  their  more  powerful  neigh- 
bors.  This  has  been  conspicuously  true  where  the  questions 
before  the  conference  were  of  a  political  nature.   There  is 
evidence  enough  of  substantial  inequality  even  in  respect  to 
the  non-political  conferences.   Thus  the  initiative  at  Copen- 
hagen in  1857  came  from  Prance ^  Gre^t  Britain,  ana  Prussia, 
while  the  draft  treaty  received  their  preliminary  approval 
before  it  was  submitted  to  the  other  states. ^^  The  special 
commission  appointed  to  fxame  the  draft  convention  at  Geneva 
in  186B  consisted  of  British,  German,  French,  Italian,  and 
Dutch  naval  officers,  while  the  head  of  the  French  delega- 
tion occupied  the  important  position  of  rapporteur  for  the 

18 
coamisaion.   Formal  equality  is  preserved,  but  actvial  ine- 
quality increases  in  importance  in  direct  proportion  to  the 
magnitude  of  the  interests  at  stake  and  of  the  decisions 
that  are  to  be  made. 


420. 


17  B.P.S.P.,  Vol.  49,  pp.  902-932. 

18  Kartens,  Nouveau  recueil  gSntfral,  Vol.  2C,  pp»  4C5, 
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Polltical  equality  in  IntarnationAl  congressea  blxkX   oon* 
fmrencnB   recolved  Ita  moBt   consplcaous  appXlcation  In  mod^irn 
times  In  the  two  peace  oonfex^encea  held  at  The  Hague  In  1699 
and  1907.   The  Importance  of  poXltloal  equality  and  the  diffi- 
culties InvolTed  in  lt9  practlaal  application  were  manifested 
so  atrlklngly  In  the  constitution  and  procedure  of  tho»e  as- 
seml!>lles  that  they  are  entitled  to  special  conslaeratioa  at 
this  points 

At  the  first  Hague  Conferenoe  there  were  twenty *six 
states  represented »  of  which  twenty  were  Suropeant  two  were 
Anerlcani  and  four  Asiatic* •'•^  Through  the  efforts  of  the 
United  States  no  Xb&q   than  forty-^seven  states  were  InYited 
to  send  delegates  to  the  second  Conference,  and  forty-four 
were  actually  represented,  of  which  twenty-one  were  B-wiropean 
(Norway  having  become  a  separate  state),  nioeteen  were  Amer* 
Ican^and  four  Asiatic/   For  the  fii*»t  time  in  history 


19  Confer*  Xnt. ,  ?t*  I^  pp.  3-6. 

2<5  Peux.  £onf€r. ,  Vol#  I,  pp.  1-14.   Speaking  before- 
the  third'  thternational  American  Conference  at  Kio  de  Janeiro 
July  31,  1906,  Secretary  Foot  said?   ''Tilthin  a  fei>»  Bonths, 
for  the  first  time,  the  rt3Cognized  possessors  of  every  foot 
of  soil  upon  the  America, n  continents  can  be  and  I  hope  will 
be  represented  with  the  acknowledged  rights  of  equal  sove- 
reign states  In  the  great  7;orld  Congress  at  The  Ilagvie/' 
Latin  America  and  the  United  States,  p.  10.   See  Choate,  in 
AtFtJ#^^>^>I>>  Froceedings  (1910),  P>  196 j  Hcott,  Hague  Peace 
Conferences ,  Vol,  I,  pp.  95-100.  ^ 

On  the  Peace  Conferences  see  Choate,  The  Two  Hague  Con- 
ferences ;  Hicks,  in  A.J. "".I.  (1906),  Vol*  TI7  PP.  530-561; 
Higcins ,  Hague  Peace  Conf ei^ences ;  IIolls ,  Peace  Confer en^ce  at 
The  Hague t  Ruber,  Tie  Gleichheit  der  Sta.aten;  M^rignhac,  La 
conference  Internationale  de  la  paix;  r.  cott,  Hag-ae  Peace 
Conferences. 
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practically  all  tha  Indapandant  stataa  of  tha  aarth  partlol- 
patad  in  mn   Intamational  oonforenaa  on  t>ha  ha?  Is  of  ooaplata 
equality'  of  reprasentation;   The  ftEi<it  wan  ha  lied  In  laany 


9JS  a  vindloatlon  of  political  equality  a   ^We  nay 
affirm,**  declared  the  flrat  delegate  of  the  Argentine  Repub- 
lie  in  the  GloAinff  Beesiort^  '•that  the  politicAl  equality  of 
states  has  oMtsed  t.»  be  a  fiction,  and  that  it  continues, 
eatablished  as  an  obvious  reality.** 2 ^ 

In  other  quarters  the  Conference  waa  denounced  aB  a 
failure  and  its  alleged  impotence  was  attributed  to  the  basic 
principle  of  its  eonstiUitiona   One  of  its  aost  hostile 
critics.  The  London  Tines ,  obserred  editorially  the  day  after 

the  Conference  closed  that  it 

* 

was  predestined  to  fail,  because  the  eohrocaticn  of 
such  a  body  at  all  was  based  vitxm  a  gross  violation  of 
the  ^Isw  of  facts."*   In  plain  English,  the  Conference 
was  a  shas  and  has  brought  forth  a  progeny  of  sha3», 
because  it  was  feuftded  on  a  shasia   The  only  principle 
upon  which  all  these  powers  covild  be  induced  to  send 
-  delegates  to  it  was  the  legal  and  diplomatic  convention 
that  all  sovereign  rotates  are  equal.   For  certain  pur- 
poses that  convention  is  useful,  but,  on  the  face  of  it, 
it  is  a  fiction,  and  a  very  absurd  fiction  at  that. 
?!verybody  knows  that  all  sovereign  States  are  not  eqvial. 
The  differences  between  them  in  population,  in  territory, 
in  wealth,  in  armed  strength,  in  their  habits  of  thought, 
in  their  conceptions  of  law  and  right  --  in  all  that 
goes  to  make  up  civilization  •-  are  araongst  the  most 
obvious  and  insistent  of  facts  a   By  pretending  to  ig- 
nore this  fandanental  and  essential  truth,  the  Confer*^ 
ence  condemned  itself  to  inpotence.   The  simplest  com- 
mon sense  is  enough  to  teach  us  that  Powers  like  Great 


21  Deux a  ConfSr a ,  Vola  I,  Pa  593,  quoted  supra >  pa  223a 
See  ibid.,  vola  II>  Pa  20,  quoted  supra,  p.  225;  and  Huber, 
Die  ffleichheitr  der  Staaten.  Huber  says  of  the  first  Peace 
Conferences  **ti&   kann  deshalb  gesagt  werden,  dass  die  erste 
Friedenskonfex^enz  dem  Grandaatz  der  Oleiohheit  der  Staaten 
iinverkennbaren  Ausdruck  gegeben  hat."  Oj2.  cit.,  Pa  91  • 
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Britain 9  Pranc0>  Oaaraany,  Japan »  Russia,  and  ths  United 
States  will  not,  and  oannot,  In  any  clrcunatanoes,  allow 
Haiti,  Salvador,  Turkey,  and  Persia  to  have  an  equal 
right  with  themselves  In  laying  down  the  law  by  whloh 
their  fleets,  their  amies,  their  diplomatists,  and 
their  Jurists  are  to  be  guided  on  natters  of  the  suprea- 
est  monent^   The  suggestion  that  they  should  submit  to 
such  a  dootrlne  la  simply  fatuous »   Such  submission 
would  Involve  the  subjugation  of  the  higher  slvlllsatlon 
by  the  lower,  and  would  Inevitably  eondemn  the  more  ad- 
vance^l^oples  to  moral  and  IntellecVoal  retrogress Ion « ^^ 

It  wak  not  so  suoh  equality  of  representation  as  equality 


of  voting  strength  that  gave  rise  to  dlfflaaltles  and  pro- 

iroked  orltlelsm^   The  Invitation  sent  out  by  the  government 

of  the  Hetherlands  to  the  states  Invited  to  SMid  delegates 

to  the  first  Conference  read  as  followsi 

My  Government  trusts  that  the  •  «  •  Government  will 
associate  Itaelf  with  the  great  humanitarian  work  to  be 
ente^red  upon  under  the  aueploes  of  Bis  Majesty  the  Bm- 
peror  of  all  the  Russlas,  and  that  it  will  be  disposed 
to  accept  this  invitation,  and  to  take  the  necessary 
steps  for  the  presence  of  ItB  representatives  at  The 
Hague  on  the  18th  May,  next,  for  the  opening  of  the  con* 
ference,  at  which  each  power,  whatever  may  bo  the  number 
of  its  Delegates,  will  have  only  one  vote^*^^ 

The  rales  of  procedure  gave  each  state  one  vote  in  the  com- 
mittees  and  in  plenary  sessions «^^  Similar  rales  were  adopt- 
ed  at  the  second  Conference.   There  was  considerable  uncer- 
tainty as  to  the  effect  of  a  negative  vote.   Sometimes  com- 


28  Oct.  19,  1907,  p.  9c.   For  an  especially  vitriolic 
attack  on  the  Conference  and  equality,  read  Alfred  Stead ^s 
letter  to  the  Times,  In  The  J^ondon  Times,  Oct«  24,  1907. 

23  Rolls,  Peace  Conferetyce  at  The  Hague,  p»  34.   See 
the  remarks  of  Asser,  in  Conf^FT  Int.,  Pt.  I,  p.  202. 

24  Confer.  Int. ,  Pt.  I,  pp.  18-19. 

25  I>eux .  Confer . ,  Vol.  I,  pp.  6X-C2. 
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pXet«  unaniiftity  ims  h«ld  to  be  Mc^ential^  while  on  other  oe- 
easlone  n  iMjorlty  was  regartled  us  euffielent  to  entitle  a 
proposal  to  he  recorded  aa  part  of  the  prooeedlng8«   Byery 
9tate  had  on^  TOtOt  howeyftrt  and  all  really  Impox^ant  deei- 
slona  required  vinanlmlty. 

Equality  of  rot  ins  strength  and  the  requirenent  of  una- 
nimity for  deciaiona  of  eonsequenoe  were  more  widely  and 
severely  critioiaed  than  anything  elaa  about  the  Peace  Con- 
ferences #   Certain  aeotiona  of  the  presa  were  particularly 
wigoroua  in  their  attacks  on  the  Conference  of  1^07 •   The 
Spectator  ins ia ted  that  the  radical  defect  ih  ita  constitu- 
tion was  * the  equality  of  voting  power  enjoyed  by  all  the 
Powers  eonvenedt  greatf  minor^  and  infiniteainally  saallt**^^ 
Yhe  London  Ti&es  attacked  the  same  defect  in  an  editorial 
entitled  ""The  Danger  Point  at  The  Baguet**  aa  follows i 

In  the  conference  which  was  to  settle  these  questions t 
subject >  of  course t  to  the  subsequent  ratification  of 
the  several  Governments  represented ^  there  have  been 
asseabled  upon  a  footing  —  which  in  theory  is  one  of 
absolute  equality  — '  the  delegates  of  the  greateat  and 
of  the  least  States  upon  the  globe«   The  nost  palpable 
and  material  of  the  realitiea  which  decide  the  true  rank 
^^^   status  of  nations  among  themselves  do  not^  nominally , 
affect  the  authority  of  their  representatives •   On 
military  questions  the  voice  of  Germany  or  of  Finance 
weighs  no  more  than  the  voice  of  Belgium •   In  naval 
matters  Oreat  Britain  nay  be  outvoted  by  Rumania  and 
Salvador t  or  JapaQ.by  China  and  Persia,   Population 
and  wealthy  past  history  and  present  civilizatloni  are 
ignored  with  equal  completeness •   By  a  diplomatic  fie* 
tion^  China »  Persia,  and  Turkey  are  supposed  to  stand 
upon  the  same  plane  of  civilization  as  the  nations  of 


26   (1907),  Vol*  99,  pp.  418,  472 • 
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the  West,  and  the  most  backward  and  corrupt  of  South 
Anerican  Rcirabllcs  are  Imputed  the  legal  attainmenta 
and  the  moral  <lualitiea  which  Inspire  the  judgments  and 
the  writings  of  a  Marshall,  a  Kent,  or  a  Story.   In  the 
Conference  every  Power  counts  as  one,  and  no  Power  as 
Bore  than  one.   "Sententiae  numerantur  non  ponderantur.* 
The  representatives  of  Countries  in  which  Koman  and 
l^nglish  law  are  alike  unknown,  in  which  the  most  rudi- 
mentary ideas  of  evidence  and  of  procedure  do  not  exist, 
and  in  which  the  established  Courts  habitually  vicxate 
the  first  principles  of  naUiral  Justice,  are  held  com- 
petent to  determine  problems  which  have  divided  for  gen- 
erations the  most  accomplished  and  the  most  upright  of 
European  jurists.   That  a  body  so  composed  could  legis- 
late effectively  upon  the  whole  of  the  programme  pre* 
pared  for  it,  during  the  few  months  available  for  its 
deliberations,  was  and  is  manifestly  impossible.   That 
it  should  so  legislate  upon  any  of  the  more  controversial 
parts  of  the  programme  is  possible  only  vipon  condition 
that  the  decision  on  each  subject  should  be  left  virtu- 
ally to  the  Powers  invested  with  the  moral  and  material 
authority  Indispensable  to  give  weight  to  its  recom- 
mendations.^' 

The  opinion  has  spread  since  1907  that  the  usefulness 
of  international  assemblies  like  those  held  at  The  Hague  can- 
not be  greatly  expanded  until  some  limitations  have  been  im- 
posed on  eqviality  in  voting  and  the  vmanlmity  rule.   Sir 
Kdward  Fry,  Great  Britain* s  representative  at  the  second  Con- 
ference, pointed  out  the  defect  in  his  report  to  the  British 
Foreign  Office: 

In  the  next  place,  the  machinery  of  this  Conference 
has  proved  in  a  high  degree  dilatory  and  confusing,  the 
rights  of  individual  Delegates  to  take  up  the  time  of 
the  Conference,  the  rights  of  a  majority  over  a  minority 
in  the  absence  of  vinanimity,  the  power  of  a  Chairman  to 
confine  the  discvissions  within  due  limits  --these  and 
many  other  questions  demand  solution  before  another 
meeting  of  the  Conference  can  prove  satisfactory.^® 


27  Sept.  14,  1907,  p.  9c.   Bee  also  Sept.  21,  1907, 
p.  9c;  Oct.  19,  1907,  p.  9cj  Oct.  21,  1907,  p.  3f. 

28  Fry  to  Grey,  Oct.  16,  1907,  in  British  Poc.  (1908), 
Vol.  124,  Misc.  No.  1  (Cd.  3857),  p.  20. 
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Rwnault,  onn   of  the  Frenoh  delegates,  hae  deeJjared  thet  ^the 


equality  of  atatee  taken  literally #  leads  te  ab- 

sMrd  cone lua  Ions  s** 

Can  It  be  admitted  that  in  a  question  of  narltime  law 
the  vote  of  the  Orand  D-achy  of  Laxemburg  or  even  of 
Montenegro  should  have  the  sane  weight  as  that  of  Oreat 
Britain?   Can  these  small  countries i  pleading  the  prin- 
elple  of  unan laity,  block  reforms  on  whiah  the  great 
maritime  powers  are  agreed. ^ 9 

It  has  also  been  suggested  that  a  plan  may  have  to  be  devised 

whereby  the  weight  attributed  to  the  votes  of  different 

states  will  bear  sons  proportion  to  the  real  influence  which 

they  represent.   Westlake  has  voiced  the  opinion  that  in  the 

future  all  voting  had  better  be  avoided. ^^ 

In  another  important  respect  the  Hague  Conferences  11* 

lustrate  the  way  in  which  political  equality  is  preserved  in 

a  true  international  assembly.   They  are  absolutely  without 

supernational  authority.   Not  only  is  equality  assured  in 

representation 9  voting^  and  the  unaninity  rale^  but  onee  the 

conference  has  agreed  on  a  convention  its  agreement  is  no 

Biere  than  a  recoBunendation  to  the  participating  states »  which 


?r9     Annales  des  sciences  polltiques  (1906} »  Vol.  XXITI^ 
p.  444 >  quoted  supra t  p.  180,  Cf .  Scott,  Hague  Peace  Con- 
ferences, Vol.  T,  pp.  37,  163,  169. 

30  ''In  The  Hagvie  Conferences  it  raay  be  needful  that 
some  system  be  devised  whereby  the  vote  of  Great  Britain  on 
naval  affairs  shall  weigh  more  than  that  of  Switzerland,  and 
that  of  the  United  States  more  than  that  of  Hayti.*   vilson, 
in  UM.C.I.A.  (1912),  Vol.  18,  p.  il7. 

31  t;oiiacted  Papers ,  p.  536. 
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aay  ratify  it^fioi  an  they  please. ^^  As  pointed  ovit  above, 
mors.than  a  third  of  the  states  represented  at  the  seeond 
Ha^ue  Conferenee  have  never  ratified  any  of  the  conventions 
whieh  that  Conference  si 


This  lack  of  sapernational  authority  is  after  all  the 
nost  effective  safeg^aard  of  political  equality.   There  was 
an  unreality  about  the  formal  proceedings  at  The  Ragvie^  due 
to  the  over-whelming  inequality  of  influence  that  prevailed 
among  the  delegations.   The  initiative  in  calling  the  Con- 
ferences came  from  Itiissia.   The  program,  organization,  and 
procedure  were  practically  determined  by  a  single  government 
in  consultation  with  a  few  of  the  more  influential  powers. 
The  conventions  were  framed  in  most  cases  by  delegates  of  the 
great  powers,  while  proposals  approved  by  large  majorities 
were  dropped  on  several  occasions  because  of  the  opposition 


32  "The  international  Conference  which  met  at  The  Hague 
in  1899  and  the  second  Conference  which  met  in  the  same  at- 
tractive city  in  1907,  is  a  diplomatic  body.  ...  In  such 
an  assembly  nations  are  regarded  as  equal.   They  send  their 
delegates  or  representatives.   They  have  an  equal  vote. 
Proposals  are  made  and  voted  upon,  bvit  the  vote  merely  implies 
a  recommendation.   The  completed  drafts ,  called  conventions 
or  declarations,  are  laid  before  the  various  governments  by 
the  respective  delegates,  and  if  the  drafts  are  found  accept- 
able and  are  ratified  by  the  governments  according  to  the 
constitutional  methods  in  force #  they  thereupon  become  bind- 
ing upon  the  nations  which  have  ratified  them,  from  the  time 
of  such  ratification.   They  become  universally  binding  when 
they  have  been  ratified  by  the  nations  participating  in  the 
conference.   The  draft  has  thvis  become  a  national  statute, 
and  by  the  action  of  the  nations  it  has  become  an  international 
st'^^tute.   The  conference,  therefore,  proposes;  the  national 
government  disposes.   If  the  conference  can  be  called  a 
legislature  without  a  misvise  of  terms,  it  is  a  legislature 
ad  referendvim."   Scott,  in  L. K.C.I. A.  (1912),  Vol.  18,  p. 
TSlZ 
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33 

of  a  few  of  the  groat  powor»« 

The  unreality  of  •quitllt?  In  t)i«  fovaul  proeetdlngs  was 
adnltttd  by  deltgntes  fron  seTArail  of  the  siBAllor  states. 
Th«  Chintao  Minis tor  to  HoXlanA  prosontoA  his  govovnmont  with 
a  nomoriaX  on  th<i  second  Conforonoo»  in  whieh  he  saidi 

• 

At  tho  Conforonao  thero  wa«  no  posal1>iIlty  of  oone#al« 
ing  tho  preoiao  oon^lition  of  oach  Power  in  oosparlaon 
with  another  and  the  «ere  faot  of  partiolpatins  in  the 
Conferenoe  inplied  an  adslasloQ  on  the  part  of  the  partlc* 
Ipant  that  It  aoeepted  auch  a  olaaaif loationo   The 
Great  Powers  natviraXly  availeci  theisaelves  of  their  power 
to  benefit  thenselvea  by  ooerolng  others  on  the  pretext 
of  law*   When  they  wlahe4  to  earry  aome  propoaaX  they 
tried  to  away  the  assembly  by  an  orator leal  appeal  to 
eaoh  other »  and  when  they  wished  to  defeat  a  proposal 
they  secretly  exeralsed  methods  of  oba tract Ion  to  pro- 
mote dlaagreenent*  •  •  •  This  shows  that  a  dlvlBlon  Into 
gxeat  and  sioall  Powears  la  not  easily  obliterated ^  and 
dophaslsea  the  florae  and  over- Increasing  oompetltlon  in 
diplomacy  of  the  preaent  day* 


33  ^'It  is  abundantly  clear »  therefore t  that  the  dele- 
gations at  The  Hague  did  not  and  could  not  possess  equal 
influence  in  framing  the  conventions^  and  that^  notwithstand- 
ing the  principlo  of  legal  equality  the  larger  States  either 
forced  their  views  upon  the  Conference  or  by  their  opposition 
prevented  an  unacceptable  proposition  frea  being  accepted  •** 
Seottt  Hague  Peace  Conferences >  Vol*  I,  p#  165. 

The  Autobiography  of  the^first  American  delegate  at  the 
Hagae  Conference  of  1899  contains  an  interesting  account  of 
a  Conversation  with  the  delegate  from  Sweden  and  Norway  on  the 
immunity  of  private  property  at  seat  '^Curious  things  came 
out  during  ovir  conversation «   iiaron  de  Bildt  informed  me 
that  9  strongly  as  he  favored  the  measure »  and  prepared  as  he 
was  to  vote  for  it^  he  should  have  to  be  very  careral  in 
discussing  it  publicly ,  since  his  instractions  were  to  avoids 
Just  as  far  as  possible^  any  ^.lash  between  the  opinions  ex- 
pressed by  the  Swedish  represifhtatlves  and  those  of  the  great 
powers •   Never  before  have  I  so  thoroughly  realised  the 
difficult  position  which  the  lesser  powers  in  Europe  hold 
as  regards  really  serious  questions. "   White^  Autobiography^ 
Vole  II,  pp.  296-297. 
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thtt  90^4.6 ty  of  nations  anothor  tjpm  of  InttiWiloa^  vhloh 
has  ssToral  of  ths  iiaarks  of  a  roAlasntary  supornatlonal 
authority*  and  which  iaposfs  iapsrtaiit  liai  tat  ions  upon  ths 
l»oXitical  oqaality  of  statos  whoro  it  does  not  ilony  it  al> 
togothor.   This  is  ths  consort sd  action  of  ths  srsat  powsrs'?^ 

The  ooncorted  action  of  ths  s^sat  powers  has  grown  up 
in  the.  laet  century*   'Prior  to  the  Freneh  RsTolvttlon  only 
the  Yssuest  notions  of  supernationaX  authority  hart  maOs  their 
ftppearance  In  European  politics*   The  exlatanee  of  an  Inter- 
dependent  society  of  nations  with  eoBROn  ^ntereate  waa  reees* 
nlzed  at  T^eetphalla.ln  164P*   The  balanee  of  power  was 
aQ^epted  as  the  basis  for  coiomon  interests e   It  was  to  he 
preserved  by  r4eans  of  International  guarantees  ant  Interren- 
tlone   The  same  policy  received  more  explicit  definition  at 
0trecht#  and  ths  system  of  guarantees  with  intenrentlon  as  a 
corollary  was  developed  in  greater  detail « 

She  systea  of  g'aarantees  and  intervention  by  the  aore 
pew.erful  states  provided  a  very  primitive  aaehlnery  for 


cheeldng  disorder  after  it  had  beooeie  acute »  but  It  lacked 

the  most  rudiisentary  essentials  of  an  organisation  capable 


36  Papula,  I^e  princlpe  d*<quilibre  at  le  concert  jBKuro' 

Pj6en,  pp.  111-513 1  is  by  all  odds  the  best  account  of  the 
European  Concert.   The  following  niay  also  be  read  with  prof 
it?  Lawrence,  Kasavn,  pp.  R08-P33;  Nys,  Ktudes ,  Vole  II,  pp 
1-46;  Streit,  in  T.h.r.l.C.    (1900)  2®  sere.  Vole  XX^  pp.  5- 

25e 

36  On  the  balance  of  power,  see  Ponnadieu,  Essai  sur 
la  th6orie  de  l^^quilibre;  Pupa  is ,  Le  prinoipe  d'gqulii'gre 
e^  le  concert  europtfen;  Kaeber,  D lenTdee  des  evir opa is oh^erT" 
ITCeTchgewiohts  e 
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of  aniJLeipftilng  th«  •T«nt  And  •x«rolting  a  sup«rviiiion  ov«r 
th«  tofflaty  oX  nations  in  th«  eoaaon  interest.   The  ides  of 
codpsrstiTs  supervision  hs4  its  first  prsctiosX  application 
in  Burope  during  the  Napoleonic  wars*   At  the  first  session 
of  the  Congress  of  Ch^tillon,  Pebroary  S^>  18X4 »  the  represen- 
tatives of  the  four  allied  powers  deelared  that  they  would 
treat  for  pease  with  Pranee  "in  the  naae  of  Europe  forming  a 
single  whole. *^^  On  Maroh  10 «  1814 »  the  four  powers  oonoluded 
the  Treaty  of  Chaunont*  which  began* 

Th«  high  •ontradtins  powers  solevily  obligate  them- 
selYes  to  one  another #  in  ease  Prance  should  refuse  to 
ae«e4e  to  the  proposed  teriM  of  peaoe^  to  consecrate  all 
the  resourees  of  their  resx>ectlTe  states  to  the  rigorous 
prosecution  of  the  present  war  and  to  employ  them  in 
perfect  concert,  in  order  to  obtain  for  themselves  and 
for  Europe  a  general  peaces  under  the  protection  of 
irt\lch  the  rights  and  the  liberty  of  all  nations  may  be 
established  and  secured e^^ 

The  allies  also  announced  their  intention  of  concerting  to* 

sethert  after  peace  had  been  made  with  Prance »  with  reference 

to  the  best  means  of  guaranteeing  to  themselves  and  to  Europe 

the  continuance  of  peaces   The  treaty  was  to  remain  in  force 

for  a  period  of  twenty  years  and  to  be  extended  thereafter 

toy  the  powers  in  concert  if  circumstances  required  it*   On 

the  rupture  of  negotiations  at  Chlttillon  the  allied  powers 

declared  in  a  foi^aal  proclamation  that  the  progress  of  events 


37  Angeberg,  Vole  Xp  Ps  lOSe 

38  lb id Of  Vole  I,  Pe  117|  B.PsSsPet  Vol.  I>  Pe  121* 
The  treaty  was  antedated  March  1,  1814 e 

39  Arts.  5p  lA, 
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had  made  thera  eonsciovis  of  the  laperatlve  naoosslty  of  la 
Ligae  KuroMerme.*** 

Tha  aignifloanca  of  the  allied  oonoeri  appears  in  the 
seeret  articles  of  the  first  Treaty  of  Farlat  Kay  30^  1814«^^ 
This  treaty  outlined  the  general  basis  for  the  paaif ioatlon 
of  Kuropot  snd  provided  for  a  definitive  settlement  by  a 
oongress  to  be  held  at  Vienna «   It  was  signed  by  representa- 
tives of  Portugal 9  Sweden,  and  Spain,  in  addition  to  Prance 
and  the  four  allies;  tout  the  first  of  the  seeret  articles  in- 
cluded in  each  of  the  treaties  between  France  and  the  four 
great  powers  provided ( 

The  disposition  to  be  aade  of  the  territories  which 
His  Host  Christian  Uajesty  renounces  by  the  34  article 
of  the  public  treaty,  and  the  relations  from  which  a 
system  ef  real  and  lasting  equilibrium  in  Europe  is  to 
result,  shall  be  settled  at  the  aongress  on  the  bases 
determined  by  the  allied  powers  among  themselves^  and 
in  accordance  with  the  several  dispositions  contained 
in  the  following  articles # 

Then  followed  an  outline  ef  the  manner  in  which  Curope  was 

te  be  reconstituted  by  the  four  great  powers  in  concert » 


40  B#P.r>^P^,  Vol*  1|  p.  9155.   ''The  significance  of 
the  Kuropean  Coalition  during  the  eight  years  that  followed 
the  signature  of  the  Treaty  of  Chaumont  is,  that  it  repre- 
sented, whatever  the  motives  of  the  several  Allies  may  have 
been,  an  experiment  in  international  government,  an  attempt 
to  solve  the  problem  of  reconciling  central  and  general  con- 
trol by  a  ^Sviropean  Confederation'  with  the  maintenance  of 
the  liberties  ef  its  constituent  states,  and  thus  to  estab- 
lish a  Juridical  system,"  Phillips,  Confed.  of  Europe ,  p.  9. 

41  Separate  treaties  containing  the  same  stipulations 
were  concluded  on  the  same  day  betweer  Prance  and  Great 
Britain,  Austria,  Portugal,  Prussia,  Rvissia,  and  Sweden* 
The  treaty  between  Prance  and  Spain  was  signed  July  2C, 
1814.   B.P^S.P.,  Vol.  1,  p.  151. 
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42 

When  the  Congress  of  Vienna  aesembXed  it  beeame  evi- 
dent that  the  Concert  of  Bvirope  was  limited  to  the  four 
Sreat  powers.   All  Bvirope^  except  Turkey  and  its  dependent 
principalities »  was  represented  by  de legates }^^but  no  gener- 
al meeting  of  the  Congress  ever  took  place.   By  virtue  of 
the  Treaty  of  Paris #  particularly  the  first  of  its  secret 
articles »  the  representatives  of  Oreat  Britain ^  Austria^ 
PiMSslRt  and  Russia  asserted  their  rights  over  the  protests 
of  smaller  states »  to  determine  the  organisation  and  proced- 
ure of  the  Congress  and  mak^e  its  decisions .^^  The  delegates 
of  the  four  allied  powers  and  France  were  constituted  a 
directing  committee.   Provision  was  also  made  for  meetings 
which  should  include  representatives  of  Portugal^  Spain,  and 
Sweden^  but  it  is  significant  that  of  sixty-seven  protocols 
only  seventeen  were  signed  by  delegates  of  the  three  coun- 
tries last  mentioned.   The  great  powers  rearranged  the  map 
Qt  Surope»  restored  dynasties »  confirmed  the  partition  of 
Poland^  united  Belgium  with  Holland »  neutralized  &witserland| 
created  the  fterman  Confederation^  and  prescribed  rviles  of 


42  Protocols  in  B^F^B^P,,  Vol.  2,  pp.  549-773.   See 
also  Angebergi  Le  Congr^s  de  Vienne  et  les  traittfs  de  1815; 
Debidour^  HistoTre  diploraaTTgae  de^j^virope;  Plasaan. 
Hi8toii?e  du  £p^g|ff*  ft^  Vienne  I  Kluber^  Acten  des  Wiener 
Congresses  {  l^hiillps ,  Confederation  of  Surope;  Pr ad tt  I^u 
Congrfle  de  Vienne i  Sorelj  L'TTarope  "et^la  revolution  francaise> 

43  Altogether  816  chefs  de  mission.  Sorely  L^Kurope 
et  la  r^volvition  fran9aiae>  VoTT  VIIT,  p.  382.    "*" 

44  Protocol  of  Sept.  22,  1814,  and  annex,  in  B.P.S.P,, 
Vol.  2 1  pp.  554,  5564 
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IntarnfttionRl  law  with  rsspopt  to  the  free  navigation  of 
riYBVUp   the  rank  of  4ipIoaatio  repretantntives »  and  the  sup- 
preaalon  of  tho  alaro  trade.   The  spirit  In  which  they  went 
about  their  work  was  sunnarlzed  very  well  t>y  Palmeraton  a 

m 

generation  laterj  In  discussing  a  proposal  for  a  congress  of 
the  great  powers  on  the  affairs  of  Italy*   He  observed  that 

The  Congress  of  ?lenna  •  •  •  was  assembled  under 
olreuastiuicea  very  different  from  those  which  at  present 
exist »   The  tide  of  war  had  Swept  over  the  whole  sur- 
face of  Surope  fros  the  Shine  to  Mosoow^  and  from  Mos* 
cow  back  to  the  Seine; ^all  the  smaller  States  of  Burope 
bad  been  conquered  and  re conquered «  and  were  considered 
almost  at  the  arbitrary  disposal  of  the  Oreat  Powers 
whose  armies  had  decided  the  fate  of  the  war*   The 
statesmen  who  sat  In  Congress  therefore  considered  them* 
selves  at  liberty  to  parcel  out  with  great  freedom  the 
several  territories  of  Europe* 

The  Smaller  Sovereigns^  Princes •  and  States^  had  no 
representatives  In  the  deciding  congress ^  and  no  voice 
In  the  decisions  by  which  their  fuVore  destiny  was  de- 
termined*  They  were  all  obliged  to  yield  to  over- 
ruling power »  and  to  subbilt  to  decisions  which  were  the 
result 9  as  the  cAse  might  bOt  of  Justice  or  of  expedi- 
ency, of  generosity  or  of  partiality,  of  regard  to  the 
welfare  of  nations,  or  of  concession  to  personal  solici- 
tations*** 

It  Is  hardly  necessary  to  remark  that  the  supervision 


of  the  society  of  nations  by  the  concerted  action  of  the 
great  powers,  as  manifested  at  Vienna,  Is  absolutely  Irrecon* 
cllable  with  the  notion  of  political  equality*   The  lesser 
powers  were  denied  equality  of  representation;  they  had  no 
voice  In  the  decisions  except  as  they  were  required  to 
ratify  what  the  great  powers  had  done;  and  they  had  no 
oholce  but  to  accept  a  settlement  which  the  Concert  had 


45  Palmers ton  to  Marquis  of  Normandy,  Oct*  IC,  1848, 
ln"B.F,S*P. ,  Vol*  51,  p*  672* 
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ftS>'«<^^  upon  find  whi9h  It  stood  roatfy  to  onforoo. 

On  Kapoleon*t  rotvtm  to  Fmneo»  the  Conoert  w«a  strength' 
onod  and  the  Treaty  of  Ch&uaoni  expressly  reafflraed.^  Re- 


quests froB  the  smiXIer  powers  pertlelpetlne  in  the  new  can- 

pslgn  that  they  be  adaitted  to  the  eonferenoe  on  tenas  of 

peaoe  were  denied.   Koveinber  90,   11)15 «  after  the  seoend 

downfall  of  Napoleon*  the  four  grea^  powers  eonaluded  a  new 

treaty  of  allianee  in  whieh  the  prinoiple  of  eonoerted  action 

was  again  affiraed  an^  the  alllas  ware  eonatituteA  a  direot* 

Ixig  ooozslttae  for  Suropee^*^  Artlela  6  providadi 

To  facllltata  and  to  aooura  the  axaoutlon  of  the 
present  Treaty »  and  to  eonaolldate  the  eonnectlona^ 
which  at  the  present  moment  so  oXdsely  unite  the  four 
Sovereigns  for  the  happiness  of  the  Worlds  the  Bigh 
Contracting  Parties  have  agreed  to  renew  their  Meetings 
at  fixed  periods p  either  under  the  immediate  auspices 
of  the  SoTereigns  thenselyes«  or  by  their  respective 
Ministers  9  for  the  p-arpose  of  consulting  upon  their 
oonsoD  interests p  and  for  the  consideration  of  the 
measures  which  at  each  of  those  periods  shall  be  con- 
sidered the  moat  salvitaryp  for  the  repose  and  prosperity 
of  Rations^  and  for  the  maintenance  of  the  Peaoe  of 
Eviropee 

In  leift  the  TTuropean  Directory  met  at  Aix-la*Chaipelle 

to  consider  the  internal  condition  of  France  and  the  qiuestion 

of  temlnating  the  military  occupation  of  French  territorye*® 

The  government  of  France  accepted  an  invitation  to  Join  the 


46  B.F.S.P. ,  Vol.  2,   pp.  443,  671,  674,  678. 

47  Ibid.,  Vol.  3,  pp.  248,  273 J  Vol.  3,  p.  1216. 

48  Protocols  in  B.p.s.P, ,  Vol.  5,  p.  1081.  and  Vol.  6, 
•  11.  See  Pradt,  4'K-arope  aprds  le  Congrgs  d*Aix-la- 
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49 

Concert.   Before  the  Conference  aeaembled  a  olroular  was 
addressed  to  the  other  Kuropean  governments  in  which  it  waa 
declared  that  the  seetings  were  not  to  have  the  character  of 
a  congress  and  that  no  other  delegates  would  l)e  admitted.  ^ 
Kevertheless  the  Conference  heard  appeaXa  and  received  peti* 
tiona  of  all  kinds  from  subjects  and  sovereigns  alikst  ra* 
vised  the  decision  made  at  Vienna  with  reference  to  the 
grades  of  diplomatic  representatives »  decided  upon  the  evacu* 
ation  of  French,  territory  by  allied  troops,  and  perfected 
other  details  of  the  general  settlement #   On  November  15, 
1818,  the  representatives  of  the  five  statem  agreed  to  an 
important  set  of  resolutions  explaining  the  purpose  and 
method  of  the  European  Concert  of  the  great  powers  as  follows; 

1«  That  they  are  firmly  resolved  never  to  depart, 
either  in  their  mvitvial  relations,  nor  in  those  which 
bind  them  to  other  states,  from  the  principle  of  inti** 
mate  Union  which  has  hitherto  presided  over  all  their 
common  relations  and  interests  *-  a  Union  rendered  more 
strong  and  indissoluble  by  the  bonds  of  Christian  frat* 
ernity  which  the  Sovereigns  have  formed  among  them-* 
selves* 

2.  That  this  Union,  which  is  the  more  real  and 
durable,  inasmrach  as  it  depends  on  no  separate  interest 
or  temporary  combination,  can  only  have  for  its  object 
the  Maintenanco  of  general  Peace,  founded  on  a  religious 
respect  for  the  engagements  contained  in  the  Treaties, 
and  for  the  whole  of  the  rights  resulting  therefrom* 


49  BtP^S.P*,  Vol,  6,  pp.  Ifi,  17. 

50  Ibid.,  Vol*  5,  p.  1216. 


•  «» 


»^       '' 


';0'\^o   '   ;.j 


.» 


»       .        1 1  _ 


4 


•  !• 


J  .. 


f  ' 


.«'. 


J  » 


.s- 


•  ^, 


I  i 


/  \ 


.•'^    'i  , 


;> 


» - '   • 


.-/* 


•  I  « 


4 


O    *»'•■.    ,:  '     '    r  ■  * 


« 


'  .1 


•  -  > 


*     ^. 


.1 


f 


* 

'A 


'     »» 


•  s 


^ 


•       "         I     v»  X 


^ 

v' 


4 


» 


.':w:        *,•:      '10'.    • 


'  » 


IV/      V  w   I 


'  • 


.    •        » 


-561- 


3«  That  France  I  assoclateci  with  other  Powers  by 
the  reeioration  of  the  legltlMite  Monarohioal  ami  Con- 
st iVatlonal  Power*  engages  henceforth  to  eonour  in  the 
maintenanse  and  eonaell4atlon  of  a  System  which  has 
given  Peace  to  Burope,  and  which  can  alone  insure  its 
duration. 

4#  That  if t  for  the  better  attaining  the  above 
declared  object,  the  Powers  which  have  concurred  in  the 
present  Act*  should  Judge  it  neceesary  to  establish 
^particular  meetings ,  either  of  the  Sovereigns  themselves, 
or  of  their  respective  Kinlaters  and  Plenipotentiaries, 
thex^  to  treat  in  conmon  of  their  own  interests,  in  so 
far  as  they  have  reference  to  the  object  of  their  pre- 
sent deliberations,  the  tine  and  place  of  these  meet- 
inge  shall,  on  each  oocasion,  be  previously  fixed  by 
means  of  diplooatic  consunicatlons {  and  that  in  the  case 
of  these  meetings  having  for  their  object  affairs  esi>e- 
cially  connected  with  the  interests  of  the  other  States 
of  Surope,  they  shall  only  take  place  in  pvucsuance  of  a 
foxnaal  invitation  on  the  part  of  suoh  of  those  States 
as  the  said  affairs  nay  concern,  and  under  the  express 
reservation  of  their  right  of  direct  participation 
therein,  either  directly  or  by  their  Plenipotentiaries « 

5«  That  the  resolutions  contained  in  the  present 
Act  shall  be  made  known  to  all  the  Courts  of  Evirope,  by 
the  annexed  Declaration,  which  shall  be  considered  as 
sanctioned  by  the  Protocol,  ana  forming  part  thereof*  ^ 

Their  purpose  waa  farther  defin«a  in  the  annexed  Declarations 

The  intimate  Union  established  among  the  Monarchs, 
who  are  Joint  parties  to  this  System,  by  their  own  prin- 
ciples, no  less  than  by  the  interests  of  their  people, 
offers  to  BiUrope  the  most  sacred  pledge  of  its  future 
tranquillity* 

The  object  of  this  Union  is  as  simple  as  it  is 
great  and  salutary*   It  does  not  tend  to  any  new  politi- 
cal combination  --to  any  change  in  the  Relations  sanc- 
tioned by  existing  Treaties*   Calm  and  consistent  in 
its  proceedings,  it  has  no  other  object  than  the  main- 
tenance of  Peace,  and  the  guarantee  of  those  transactions 
on  which  the  Peace  was  founded  and  consolidated. 

The  Sovereigns,  in  forming  this  august  Union,  have 
regarded  as  its  fundamental  basis  their  invariable  reso- 


51  Ibid* t  Vol.  6,  p.  14j  Hertslet,  Vol*  I,  p.  671. 
The  provision  of  sec.  4  with  reference  to  the  participation 
of  other  states  in  conferences  of  the  great  powers  was  applied 
in  some  cases  and  disregarded  in  others*   Cf *  B.P.S.P*,  Vol* 
18,  p*  728,  and  ibid  *  t  Vol.  74,  pp.  1241,  l235* 
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luilon  n«yer  to  depart »  either  among  themselves »  or  in 
their  Relations  with  other  States >  from  the  strictedt 
observation  of  the  prinoiples  of  the  Right  of  Nations; 
prineipleSt  which^  in  their  application  to  a  state  of 
permanent  Peace »  can  alone  effectvially  guarantee  the 
Zndependenoe  of  Each  Soremmentt  and  the  stability  of 
the  general  association » 

Taithral  to  these  prinoiples,  the  Sovereigns  will 
maintain  them  eq-aally  in  those  meetings  at  which  they 
may  be  personally  present,  or  in  those  which  shall  take 
place  among  their  Jiinisters;  whether  they  be  for  the 
purpose  of  discussing  in  common  their  own  interests,  or 
whether  they  shall  relate  to  questions  in  which  other 
Oovemments  shall  formally  claim  their  interf ex  ence # 
The  same  spirit  which  will  direct  their  councils,  and 
reign  in  their  diplomatic  communications,  will  preside 
also  at  these  meetings;  and  the  repose  of  the  world  will 
be  constantly  their  motive  and  their  end«^^ 

It  soon  appeared  that  the  great  powers  were  not  agreed 

among  themselves  with  respect  to  the  authority  which  they 

had  assumed  as  a  supernatlonal  directing  council  for  Europe* 

Revolution  broke  out  in  S^pain  in  1820  and  soon  spread  to 

Maples*   The  three  powers  that  had  Joined  in  the  Holy  Alii* 

ance  in  1815,  Austria,  Prussia,  and  Rvissia,  were  anxicas 

that  the  Concert  shovild  intervene  to  suppress  revolutionary 

movements.   They  regarded  such  intervention  as  no  more  than 

a  proper  application  of  the  principles  established  by  the 

great  powers  at  Paris,  Vienna,  and  Aix*la-(;hapelle*   In  a 

circular  issued  at  Troppau  in  1880,  they  declared  that 

The  Powers  have  exercised  an  vmdeniable  right,  in 
concerting  together  \ipon  means  of  safety  against  those 
States  in  which  the  overthrow  of  a  Government  caused 
by  revolution  could  only  be  considered  as  a  dangerous 
example,  which  could  only  result  in  an  hostile  attitude 
against  constitutional  and  legitimate  Governments » 
The  ex«>9rcise  of  this  right  became  still  more  urgent. 


52  B.P.F.P. ,  Vol.  6,  p.  18;  Hertslet,  Vol*  1,  p.  573, 
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wh^n  thoae  wh^A^IaoiK}  thens elves  In  that  position, 
sought  to  eonrranlcate  to  neighboring  States  the  mis- 
forVane  Into  which  they  had  thewielves  plunged,  and  to 
propagate  reYolutlon  and  conrasion  around  them. 

There  is  in  that  attitude  and  that  conduct  an 
evident  rapture  of  the  pact  whieh  guarantees  to  all  the 
Oovernnenta  of  !?uropei  besides  the  inviolability  of 
their  territory,  the  enjoyment  of  the  peaceful  rela- 
tions which  exclude  all  reciprocal  infringement  of 
,   their  rights • 53 

Oreat  Britain  dissented  from  this  interpretation  of  the 
responsibilities  assvmed  by  the  great  powers  in  concert,  and 

refused  to  participate  in  the  proceedings  at  Troppau,  Laibach, 

54 
and  Verona.   The  British  Qovemment  admitted  that  individual 


states  might  be  Justified  in  resorting  to  intervention,  but 
denied  that  intervention  to  prevent  the  spread  of  revolu* 
tionary  propaganda  was  a  legitimate  function  of  the  great 

55 
powers  in  concert.   In  1823  Russia  invited  the  great  powers 

to  a  conference  at  St  Petersbvirg  on  the  affairs  of  Greece, 
requesting  that  their  representatives  be  authorised  to  com- 
municate decisions  directly  to  Constantinople  withovit  refer- 
ence to  their  respective  governments.   Great  Britain  refused 

« 

to  participate  on  the  proposed  basis  and  the  conferences 
accomplished  nothing.   The  attempt  to  organize  Kurope  under 
the  established  control  of  the  great  powers  had  failed. 


53  ^.F*r>.r.,  Vol.  8,  p.  1149;  Hertslet,  Vol.  X,  p.  658. 
See  also  R.P.r. .P.,  Vol.  8,  pp.  1147,  1199,  li?01# 

54  Papers  and  correspondence  relative  to  Troppau, 
Laibach,  and  Verona,  in  B.F.?>.P. ,  Vol.  8,  pp.  1128  ff.,  and 
Vol.  10,  pp.  3  ff.  Ciee  Chateaubriand,  CongrSs  de  y6rone . 

55  Castlerea^h  to  British  Ministers  at  Foreign  Coai*ts, 
Jan.  19,  1821,  in  li.P.r>.r.,  Vol.  8,  p.  1160. 
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Th#r«art0r  th«  ]t-ar^p«im  Coa(Mrt  eXA^i&ed  the  fiio»ewhat  I«8ft 
aabltlo'tiB  roRation  of  preTentingt  ilsitingt  and  liquidating 
the  ttriB^a  thai  thx-Mitaneci  th«  eatablished  order  in  tho 
different  danger  SMiea  ef  Europe* 

Between  1814  and  18P.3  the  '* Confederation  of  Kurope** 
denied  the  politieal  equality  of  states «   After  1823  the 


lesser  powers  night  claim  e<|vmlityt  but  wherever  their  in* 
tereatB  oaiie  within  the  p'lurview  of  the  great  powers  in  con- 
sort political  equality  was  no  iBore  than  a  f  let  ion »   ^'he 
aetivities  of  the  European  Concert  were  nsnif old*   It  had 
nany  failures «   It  was  frequently  disrupted  through  internal 
dissension J  but  it  also  achioTed  a  reaarkable  record  of  per- 
forttanae  as  a  puc^iitentary  kind  of  svipernational  organism* 

The  most  conspicuous  ashieveswnts  of  concerted  action 
among  the  great  powers*  as  well  as  some  of  the  modt  disas- 
trous failuros*  have  been  concerned  with  the  problems  of  the 
Near  East*   The  entire  Concert  did  not  act  in  the  Qrecian 
question^  but  throe  of  its  members  *  Oreat  Britain*  Prancot 
and  Riissla*  intervened  in  the  affairs  of  dreece  between  1887 
and  1632*  destroyed  the  Turkish  fleet*  created  a  new  Greek 
state*  defined  its  boundaries*  provided  it  with  a  king*  and 
took  It  vmder  theii^  collective  gvtarantee •  ^"^  On  later  occa- 


56  Pupuis,  Le  prlncipe  d'tfqullibre  at  le  concert 
euro p» en ,  pp.  192-198^ 

57  B.F.r,.P, ,  Vol.  14,  p.  6?.»;  Vol.  17,  p.  3;  Vol.  18, 
p.  597}  Vol,  19,  p.  2;  Vol.  88,  p.  931  j  Vol.  25,  p.  727; 
Vol.  4C,  p.  1204. 
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siona  the  Bane  powers  oonflraed  the  choiae  of  another  king, 
rendered  financial  aaeiatance,  and  made  their  guarantee 
effective  in  other  ways.   The  Concert  confimed  the  vinicn 

58 

of  the  Ionian  Islands  with  Orseoe  in  1863.   Fovtr  years  later 
it  intex^ened  to  prevent  a  war  with  Tvirkey  over  the  Cretan 
question.   Oreece  refused  to  participate  in  the  conferences 
^  tit re  cons ultatif  ^  but  was  constrained  to  accept  the  de- 

««•       av^MawM^WMv        I.I       II      •         II        III     1  -  '  •        I    III  -      ^  ^ 

cision  reached  l)y  the  great  powers ^^^  On  several  occasions 
the  Concert  has  refused  to  let  Qreece  engage  in  war.    Once 
it  has  intervened  and  imposed  its  own  settlement  of  a  bound- 
ary disputSf  and  again  it  has  resorted  to  pacific  blockade 
te  restrain  a  threatened  outbreak  of  hostilities •   In  1897 
it  vetoed  the  union  of  Crete  with  (Greece  and  instituted  an 
intsrnational  control  of  Greek  finances #   The  various  diplo- 
matic papers  have  referred  to  a  "mandate**  and  to  **mediation"; 
but  the  truth  is  that  for  nearly  a  century  the  great  powers 
have  governed  the  affairs  of  Greece  in  a  series  of  confer- 
ences in  which  that  state  has  not  participated* 

Other  aspects  of  the  Hear  Eastex;n  question  have  occupied 
the  attention  of  the  Kuropean  Concert  throughout  the  past 
one  hundred  yeara.   The  Concert  was  temporarily  disrupted 
over  the  crisis  in  Turkey  in  1839 »  bat  was  rehabilitated  a 

58  Ibia. >  Vol.  53,  pp.  19,  23;  Vol.  54t  pp.  11,  38. 

69   Ibid.,  Vol.  59,  pp.  584,  813. 

60  Ibid.,  Vol.  71,  p.  661j  Vol.  72,  p.  405;  Vol.  77, 
p.  643. 
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row  years  later »   It  was  again  ^llaruptedy  thi&  time  with 
more  illsastrovta  consequences »  at  the  tine  of  the  Crimean 
War.   At  the  termination  of  that  war  the  great  powers,  with 
Sardinia  and  Turkey »  adjusted  the  Eastern  question  at  the 
Consress  of  Paris. ^^  The  treaty  determined  the  statua  and 
provided  for  the  organization  of  the  principal it lea  of  the 
Danube t  defined  the  status  of  Bervia,  neutralised  the  Black 
Sea  and  confirmed  the  closing  of  the  Dardanalles  and  the 
Bosphorus,  regulated  the  navigation  of  the  Danube »  guaranteed 
the  Integrity  of  the  Ottoman  Empire^^and  admitted  T-orkey 
into  th^  prahlic  law  and  concert  of  Kvirope*   Other  questions 
of  general  European  interest  were  also  discussedy  including 
the  pacification  of  Oreeoe,  affairs  in  Italy,  and  the  revolu- 
tionary tendencies  of  the  Belgian  press •   Finally,  the 
Declaration  of  Paris  on  privateering,  blockade,  and  neutral 
trade  was  prepared  and  promulgated* 

Outrages  in  the  Lebanon  district  of  Syria  provoked  the 
intervention  of  the  Concert  in  I860*   Prance  undertook  to 
despatch  a  force  of  6000  men  for  the  work  of  pacifioation, 
while  each  of  the  great  powers  agreed  to  maintain  an  adequate 
naval  force  on  the  Syrian  coast*   Conferences  held  at  Con- 
stantinople approved  a  rllglement  organique  which  regulated 
the  administration  of  the  Lebanon  thereafter  under  the  super- 
▼is ion  of  the  great  powera. 


61   IMd. ,  Vol.  46,  pp.  8,  63. 
69.     Ibid.,  Vol.  51,  pp.  278,  287. 
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The  n9VitrallsAt#lon  of  the  Blaek  £^ea  wa»  terminated  in 
Xa71«^3  Renewed  crleee  In  the  Belkan»  led  to  a  conference  of 
the  Concert  at  Constantinople  In  1876 ^  at  which  a  program  of 

admin  la  tratlve  reform  and  readjuidtment  wae  worked  out  and 

64 
oomranlcated  to  the  Porte<   Turl^e?  rejected  the  proposals* » 


wae  oTerwhelaed  by  Ruaala  In  a  ehort  war^  and  in  1878  repre- 
aentatlvea  of  the  great  powere  assembled  at  Serlln  to  revise 
the  terms  of  peace  and  effect  a  genearal  settlement  of  the 
Eastern  questlon.^^  Xone  of  the  small  states. Interested  In 
the  settlement  were  admitted  to  the  Congreeii  of  Berlin. 
Roumanla  waa  permitted^  after  some  dle«usslon#  to  send  dele« 
gates  k  plalder  ea  oaase  devanV  la  haute  asa^abl^e »   Repre- 
•«QtatlT98  of  Clr««o«  and  Persia  Wttffs  A<imtttefit  in  a  siioilar 
oapacity  at  Aoaaiono  a«aignat9d  for  that  purpoaej^^trat  ovan 
thJLf  barren  prlvllaga  vas  not  extended  to  Servia,  Montenegro* 
and  the  other  Balkan  populations.   At  the  nineteenth  session 


«3  Ibid.  >  Vol.  dl,  pp.  7,  IIW. 

64  Ibid.,  Vol.  66,  pp.  1110,  1114.   Read  the  interest 
Ing  reoarlcs  of  former  President  Washburn  of  Robert  Collec©, 
in  L.X^C..X«A.  (1905),  Vol.  11,  p.  24. 

65  B.P.fr.P. ,  Vol.  69,  pp.  749,  794,  868;  Avril,  Nggo- 
ciatlons  relatives  au  traits  de  Berlin;  Bluntschll,  in  rTd, 
I.L.O.  U879J,  Vol.  XI,  pp.  1^7,  411-430;  (1880),  Vol.  XII , 
pp.  276-294,  410-424;  (1881),  Vol.  XIII,  pp.  571-586; 
Choublier,  La  queation  d 'Orient  depuie  le  traitg  de  Berlin; 
Holland,  European  ^/ohcert  in  the  IJaatern  Question. 

60  B.F.n.P.,  Vol.  69,  pp.  964,  972,  978. 

r,7     Ibid.,  Vol.    69,   pp.   891,   894,   901,   916,   947,   964, 
968,    102l7~rC31. 


«      <  >  •-  i  *      > 


"  I 


J..        ^        -i       * 


I  1 


.  '^'v: 


i.  ' 


/  /    ..*>'♦■    ' .  /  ^)    J  :  ^      * 


«   > 


( . 


'» 


I  \ 


>  t 


:.    ?^    1 


T-'J   :•-  .       iP'V 


'*• 


« •      * 


i\ 


1 
.• 


)*; 


I 


IC 


■  4    ¥ 


/      ,     * 


>  «  / 


y.'    -f- 


*l   '.'     0  .-' 


1  "l 


f      ^. 


t  , 


f . 


4    •  .«.    v'        *         J  f 


1) 


<^  .•        • 


.        L' 


4    •  • 


.y.  •».    .     t    • . ,/ 


u'>     %t/:--i'"-,.u\fo  1     f\ 


-r^ 


>/    '  ..  i. 


-        *\^      ^.. 


-.  '\    \ 


•-   »^     4  . 


•^  \     » 


^-     .       '■•J        J.if:V  '.      *      O*.. 


*     ^ 


^  \    P.    ii8.V::^j 


.*:  •  I  ; 


4>    * 


A    1.         ■  V 


r» 


»     » ■  4 


0  'io  ^-  V.'  i  "CVi^ ' 


* . 


'  ' .    " 


"li     t      .,-",-  ^   .  -       i.    i    'W      .'. '   •    J     i  ",?*•*      .'  i::' 


« .  -A  "I 


\« 


O" 


K^    i.,:    K' 


I  « 


•\.^    .  -      ;l,ti,f 


'i'' ':)  ^ '  * '  ^    .'     r.f.'      S   ■iei'/o   ei^vt     ,f. 


•  • 


v>  i  •• 


i-^'J 


•  > 


«  • 


re 


.  ^  - 


r   '"^'J 


-.    -«,-    "^    •♦ 


•     •(■  « 


• 


.)  r.  ^ 


»  -r 


^  ' 


.'.         •  I  V 


^  .      V  »•  '       *    Ik 


•         « 


\^', 


•    <" •' 


'      '  -        (    t 


.i. 


^    f  P 


-368- 


I 


tiMi  pr<Mid»fit  was  authorized  to  eonnunlMito  unofflelally  to 
lnt6r#at«d  stat#s  tho  daclalons  reaohaA  concaming  then* 
The  €««plat«  treaty  was  not  to  be  coBraonloated  to  thes  until 
aftor  it  had  boon  ratlflod.^®  Tho  treaty  upon  whioh  the  great 
powers  rinaXly  agreod  redrew  the  map  of  the  lallcans»  repog- 
nlse4  the  Independence  of  Ro\imanla,  Servla^  and  Montenegro  • 
sul^Jeot  to  Important  eonditlons  and  llmltationa  of  the  nature 
of  aerritudea^  and  created  the  autonomous  principality  of 
Bulgaria  under  Ottoman  susseraintyo   Eastern  Roumelia  was 
accorded  an  autononous  regime  under  the  military  and  politi* 
eal  authority  of  the  Sultan.   Its  goTemor^general  was  to  he 
nominated  by  the  Saltan  with  the  assent  of  the  great  powers » 
and  a  Xuropean  commission  was  to  arrange  for  its  organise- 
tion«   The  Porte  promiaed  reforms  in  Crete t  while  Bosnia 
and  Bersegoirina  were  handed  over  to  the  administration  of 
Aus tria*Bungary 0 

The  Treaty  of  Berlin  also  contained  new  provisions  with 
reference  to  the  nayigation  of  the  Danube «   A  conference 
of  the  great  powers  and  T^arliey  was  held  at  Zx>ndon  in  1883  to 
consider  the  execution  of  these  articles.®^  Hotwithstanding 
their  obTious  interest  in  the  forthcoming  decisions^  the 
Balkans  states  were  not  admitted  with  a  deliberative  voices 
Their  exelusion  was  justified  on  the  ground  that  the  Confer- 


ee Ibid.,  Vol.  69,  p.  1075. 

69   Ibid.,  Vol.  74,  pp.  20,  1231. 
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miC9  wMi  in  a  s«ni«  a  toq^Ml  to  th«  GonercMi  of  9«rXiii«  in 
vhloh  the  aMLll«r  stat«»-  huA  not  partloipat«tf  (  but  Count 
Kviniter's  raiiarlit  Ia  tlv  mo^ond  ••••Ion  w«r«  a  aoro  aooorat* 
•tat«B«nt  of  the  r«aX  roanon  •**•  If  atelttod  on  an  oquaX  foot- 
ing with  tho  ex'*<^t  pov«r*  Ui«  prinoipl*  of  unaninity  wouX4 
•nabl»  thoa  to  voto  tho  Concert's  dooisiouB*^^  Bulgaria  was 
roquire4  to  present  its  vtewa  throu^  the  Tvu?Kieh  aal»a«»a- 
dor;  Serria  agreed  to  pertieipate  in  a  aoneultatlve  eapacity} 
i^ile  RouMunia  reroaecl  to  partioipate  exeept  aur  le  pied  de 
la  plus  parfaite  <galitd>       This  the  great  powers  refused  to 
•onceitop  00  RoviHanla  did  not  pmrtiaiiMita  at  alle 

The  K^ai^oiMan  ConMrt  has  dealt  with  varied  phaaea  of 
the  Xaatem  queatlon  since  the  Congreaa  of  Berlin e       Affaire 
In  Bsypti  Re^onellat  Macedonia ^  and  Crete  have  been  considered 
In  its  Qont%rBno0» ^       Sonet Imea  It  has  been  sucoessralp  some^ 
tlToes  note       Its  record  has  been  stained  by  Intrigue t  dls- 


70  **Le  Comte  Hiinstar  crolt  devoir  s^opposer  A  l*ad- 
alsslon  de  la  Rovuanle  sur  le  mdrae  Bled  qvie  lee  Grandee 
Palssancess       Le  pl6nlpotentlalre  d'Alleeia^e  reconnait  vol- 
ontlere  le  grand  lntdr#t  qu*a  la  Rouoanle  k  la  solution 
heurevtse  das  questions  pendantes  k  la  Conference e       Dependant 
le  Oouverneaent  Allemand  seralt  d*avls  de  eonserver  k  eelle* 
cl  son  caractdre  E-arop^en  en  s'abstenant  de  mettre  la 
Roumanle  au  pair  des  Orandes  Puissances «       Sip  tout  en  main* 
tenant  le  prinolpe  de  l^unanlnlttf  dans   la  Conference p  on 
donnalt  une  volx  A  la  RounanlSp  on  lul  crderalt  vine  position 
qui  ne  seralt  nullenent  desirable p   cells  de  povivolr  k 

sa  volenti  imposer  son  vetOe       La  Rovimanle  ne  povirralt  done 
dtre  admlse  qu'en  quality  d^ Invitee  et  non  coBime  iiattresse  de 
malsone"     Protocol  of  Pebe   10,   1883,   In  BeF.n.F,,  Vol.  74, 
p«    1236. 

71  See   ibid.,  Vole  74,   ppe    1236,   1238,   1241,   1243, 
1245,   1250,   153T7 
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senyiont  mn<l  InQApaclty  for  •oapromlslng  rlml  jaaXcu^lM 

and  aabitloM.   Xtn  final  fallurd  haa  l^a*n  tha  praluda  to 

Foropaan  war.   Rowavert  tha  naarnaaa  of  thaaa  raeant  avanta 

ahould  not  ba  paralttad  to  obsoura  tha  real  algnifloanaa  of 

concartad  aation  in  tha  Naar  East  aa  an  axparinant  in  supar-' 

national  aantrol. 

In  traatam  Suropa  tha  Conoart  of  tha  graai  powara  haa 

also  had  a  aosawhat  ohackarad  daralopmant.   It  did  not 

auccaad  in  praventins  orisaa  in  Italy »  Panoarkt  and  Poland » 

nor  in  liquidating  tha  criaaa  aftar  thay  baoaaa  aeuta* 

Thara  ia  an  intarasting  pr acadant  in  eonnaation  with  tha 

conf aranaa  on  Italian  affaira  that  waa  propoaad  in  1659* 

Sardinia  claimad  admiaaion  as  a  diractly  intaraatad  atatat 

bat  tha  powara  wara  unanimous  in  danying  Sardinia* a  d^* 

nand.   In  a  statanant  to  tha  Rousa  of  Lorda»  tha  British 

Miniatar  of  7oraign  Affaira  aaidi 

Your  Lordahlp  will  racolleot  that  tha  Ruaaian  Oorarn* 
»ant  propoaad  that  tha  fiva  graat  Powara  ahould  alona 
sit  in  Congraas.  This  haa  baan  tha  auatom  of  Ruropa 
far  a  graat  nany  yaars  whara  quastiona  aff acting  tha 
graat  public  law  of  ISviropa  haya  baan  discusaad;  and 
thara  appaarad  to  nona  of  ua  any  raason  why  wa  ahould 
dapart  from  tha  usual  practical  and  maka  an  axcaption 
an  tha  prasant  occasion  by  calling  in  any  othar  Powar 
to  assist  us« 

Tha  Concart^s  decision  and  tha  raason  tharafor  appaarad  in 

Lord  Nalmasbury *s  statement; 


72  Dupuis ,   La  principe  d'6qui libra  at  la  conoart 
aurap4an^  chap.  6. 
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AXl  th«  great  9ow«r»  r«sl»i«<  that  ^wmnA,   and  «gr««d 
thiit  it  would  b«  yery  Ineonvenlent  to  dopart  from  the 
usual  proeodont*.   If  Sardinia  •laintod  to  sit  as  a 
prinolpal  in  tho  Congress,  be«a>as«  she  is  interested  in 
Italian  affairs  and  the  preserration  of  the  peaee  of 
Europe,  then  the  same  clain  might  be  made  by  Switzer- 
land, the  smaller  Oerman  States,  or  SAy, other  country 
on  the  eonf ines  of  Italy  mho  might  be  in  any  way  affect- 
ed.  It  was,  therefore,  eompletely  determined  by  all  the 
five  Powers,  that  Sardinia  and  the  other  Italian  States 
should  be  invited  to  sit  ia  the  Congress  only  after  it 
should  have  assembled}  and  that  then  those  States  might 
send  delegates  to  inform  ^e  Congress  of  the  wishes  of 
their  various  Qovemments . ' ^ 

The  «rlslB  oavised  by  the  revolt  In  Belgium  in  1830  waa 


liqviidated  mrj  effeotiTely»  although  not  without  disagree** 

«  ■ 

nent  among  the  great  power*  aa  to  the  heat  procedure e'''^  It 
waa  agreed  at  the  Conferenee  of  London  that  Belgium  should 
be  independent  and  permanently  neutralised  under  the  oolleo* 
tire  gtiarantee  of  the*  powers e   Boundaries  were  defined ^  the 
public  debt  divided,  Antwerp  declared  a  eomnercial  port,  and 
a  stipulation  adopted  with  reference  to  the  free  navigation 
of  rivers  traversing  Belgium  and  Holland.   When  Holland 
rejected  the  arrangementt  Austria^  Prussia^  and  Russia  op- 
posed coeroiono   CoeroiTe  measures  were  adopted  by  Oreit 
Britain  and  Praneot  however »  and  in  1839  the  original  agree- 
ment was  put  into  effect  under  the  sanction  of  all  the  great 
powers  e 


79     Parliamentary  Debates   (1859)  3d  series ^  Vol«  153^ 
QolSo    1836*6837.       See  Malmesbury  to  Cowleyt  March  19 ^   1859^ 
and  Malmesb\iry  to  Lof tvia ,  March  19,   1859,   in  P.P,R.P#,  Volo 
57,   pe    174 e 

74     See  BoPoSoP.f  Vole    18,   pp.   645,  783j  Vol.    19,   pp. 
55,   268,   653,    1417,    1420,    1438?   Vole   27,   ppe    990,    1320e 
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of  then  Irv  ^-art»  but  8vioc«aafalIy 

&a««rt«<l  /  \ntw  Arbitral  Court, 

Is  one  w^  Hltles,  and  nay 

perhaps/'  ^|any  eaaea  by 

tJiamar 


£xperl<ir  ^of  the  pro- 

poaed  ao^  >eat  Britain 

/ 

to  takr  >  aniioipateci, 

The  f^  ydferenoa  as  Isauad 

^^-^       ;         / 

by  tha  Brltw^ 

/ 
The  rul^i^  ^  >  fros  national  prize 

OQ'oria  would  be^ibw  >  the  rlghta  ef  belllger* 

enta  in  a  nianner  wKix^       more  neriovie  to  the  prln- 

elpal  naval  powera  thal^-s.   therat  an4  Bla  Majeaty  « 

Government  are  therefore  e^dimunloatlng  only  with  the 

GovemiBenta  of  Austria -Hungary,  Praneet  dernany,  Italy  ^ 

Japant  Russia,  Spain,  and  the  United  States  of  Amerlaae^S 

Aff  Admiral  Stockton,  one  of  the  American  delegates, has 

ohserireds 

The  experience  of  the  Second  Hagvie  Conference 
showed  certain  delays  and  discordances  arising  from  the 
great  number  of  nationalities  assembled e   Uruguay  could 
block  the  proceedings  of  a  Conference  where  unanimity 
was  required  for  decision.   Besides,  many  of  the  co'%m- 
tries  assembled  at  The  Hagvie  were  either  manifest 
shadows  or  satellites  of  more  powerful  states  or  had  no 
sea  frontiers  or  maritime  interests «   Hence  Great  Bri* 
tain  intended  to  limit  her  invitation  to  those  powers 
whose  maritime  intereats  were  great  enough  to  materi- 
ally affect  the  countries  concerned •'^^ 


77  British  Doo,  (1908),  Vol»  124,  MisCe  No.  1  (Cd. 
3867 )t  p*  21e   Cfe  Huber,  Die  Qleichheit  der  Staaten,  p.  96 

78  Charles,  Treaties ,  p.  326,  The  H ether la nds ,  as  con- 
taining the  seat  of  the  proposed  prise  court  and  the  home  of 
the  Peace  Conferences »  was  also  invited  to  partlcipatee 

79  L.KeC.I.Ae  (1909),  Vole  15,  p^  47.   Sea  Stockton, 
in  A^J^I.U  (1909),  Vol.  Ill,  pp.  596-61B. 
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Although  concerted  action  among  the  great  powers  haa 
not  developed  Into  an  organised  aupematlonal  author ity,  it 
represents  a  highly  elgnlfloant  experiment  In  evipematlonal 
control*   Considering  the  absence  of  a  common  basis  for 
collective  government  and  the  relatively  short  time  In  which 
the  experiment  has  developed »  It  must  be  admitted  that  con- 
certed action  Is  much  more  remarkable  for  Its  achievements 
than  for  Its  failures.®^  It  Is  significant  that  wherever  It 
has  been  successful  the  Concert  of  the  great  powers  has 
denied  absolutely  the  political  equality  of  states  except 
among  the  great  powers  themselves.   Smaller  states  have  been 
unrepresented  In  Its  councils  or  have  been  permitted  to  senA 
delegates  ^  tltre  consul tat If,   They  have  had  no  real  voice 
In  Its  decisions  and  no  veto.   Under  whatever  diplomatic 
fiction  the  real  situation  may  have  been  oeneealed  en  dif- 
ferent occasions t  the  great  powers  In  concert  have  exercised 
a  real  svipematlonal  authority.   They  have  defined  bound- 
aries»  determined  status »  and  exercised  all  manner  of  guardi- 
anship over  weaker  states.   They  have  formulated  rules » 
rendered  Judgment  In  controversies »  and  enforced  their  de- 
els Ions. 

Ptibllclsts  have  admitted  that  all  this  Is  Inconsistent 
with  equality,  although  many  explain  It  as  a  matter  of  fact 
DV   policy  which  does  not  affect  equality  in  law.   Others 


80  See  the  conclusions  of  Dupuis,  Le  prlnclpe  d^ Squill- 
bre  et  Ib   concert  europ6en,  chap.  11, 
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auAait  that  it  TielatM  equality  in  Xair  and  dftnounea  it  aqeord- 
inffly*  while  many  of  the  ablest  publieiats  have  regarded 
eoneerted  action  at  the  inoipient  iMnifeetation  of  super- 
national  erganitationt  in  whieh  politioal  equality  most  be 
United  In  the  Interest  of  a  nore  stable  international  or- 
der.®^ 

This  opinion  has  been  voided  by  statasnen  en  nany  oe* 
easions,   Rpeaking  of  the  position  of  the  sx*Mt  powers  with 
referenoe  to  Oreees  and  the  Cretan  quest  ion  p  in  a  debate  in 
the  Rouse  of  Lords  in  1897,  Lord  Sslisbury  said: 

At  least  it  nay  be  said  for  thea  that  they  are  repre- 
senting a  continuity  of  polioy^  and  that  they  are  main- 
tsining  the  law  of  B\irope  as  it  has  been  laid  down  by 
the  only  authority  competent  to  create  law  for  Europe • 
They  have  been  defied  by  a  State  which  owes  its  very  ex- 
istence to  the  Concert  of  Kurope.   Bad  it  not  been  for 
the  Concert  of  Burope  the  Hellenic  kingdoa  would  never 
have  been  heard  of •  •  •  •  I  feel  it  Is  bur  duty  to 
sustain  the  federated  action  of  Europe.   I  thing  it 
has  sviffered  by  the  somewhat  absurd  nane  whieh  has  been 
given  to  it  —  the  Concert  of*  Europe  —  and  the  intense 
importance  of  the  fact  has  been  buried  under  the  bad 
jokes  to  i^ich  the  word  has  given  rise*   But  the  fed- 
erated action  of  Europe  *-  if  we  can  Eaintaln  it,  if  we 
,    can  ealntain  this  Lecielature  —  is  our  sole  hope  of 
escaping  from  the  constant  terror  and  the  calanlty  of 
wart  the  constant  press\ire  of  the  burdens  of  an  snned 
peace  which  weigh  down  the  spirits  and  darken  the  j>ro- 
speots  of  every  nation  in  this  part  of  the  world •®*' 

Rsnotavix  declared  in  the  French  Chanber  in  the  same  y^ar 

that  the  European  Concert  was  le  sevil  tribiinal  et  la  aeule 


•«*>^aM^i«iM       ^ai^Hw      MBBMM*      «B«aa«a>i«aM«a» 


PI     On  the  opinionB  of  the  writer»»  see  supra,  pp.   161 
166,   174-18B. 

8R     ParllAinentary  Pebates  (1897),  4th  aeriea.  Vol.  47, 
col*   1012. 
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autorltl  doT»nt  l»»qvt«l»  tout  I»  «<mA»  P»ttt  ei  d»it  n'inclln- 


83 


It  eannet  )>•  ovarlooked  that  while  eonferenoes  hated 


on  equality  have  heen  eoneemed  in  the  laat  eentvury  ehiefly 
with  teehnioalf  adniniatratiTep  or  non-political  suhjecta, 
moat  of  the  aeriouely  oentroTerted  and  politieal  queationa 
have  been  aettled  in  eonferencea  whieh  deny  political  equali- 
ty.  Although  theae  inatitutiona  are  at  present  in  a  radi- 
flientary  stage  the  tendency  is  aignifieant* 

III 


ZNTKRMATIOKilL  ADMINIGTRATZVE  UNIONS 

There  ia  another  type  of  collectiye  international  acti- 
vity which  haa  developed  with  extraordinary  rapidity  daring 
the  past  half  century •   It  is  the  internationalizing  of  ad- 
ministration by  i^eana  of  more  or  leaa  parmanent  administra- 
tive  itniona*   A  great  many  aasociationa  of  atatea  have  been 
established  to  watch  over  and  proaote  international  inter- 
ests which  separate  atates  have  found  themselves  incapable 
of  supervising  effect ively.   The  development  has  been  some- 
what  spontaneous*   It  is  still  in  its  infancy «   It  has  al- 
ready  progressed  fw  enovigh,  however »  to  exhibit  Important 


83  Quoted  by  Strelt,  In  R.D.I.L.C.  (1900)  2^  ser..  Vol. 
Ill  p.  12.   See  Lyons  to  Clarendon*  Deo.  20*  1868*  In  B.P. 
S.P. ,  Vol.  &9,  p.  615. 
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Another  grare  Int^rnationuX  crisis  aroao  over  Luxeaburg 
in  1867 «   The  difficulty  was  adjusted  by  the  Coneert  at  the 
Conferenee  of  London  by  decreeing  the  permanent  neutralisa- 
tion of  X/azettV%irg  under  the  oolleetiye  guarantee  of  the 
powers.  .  At  the  iine  of  this  Conference  Italy  was  added  to 
the  eeomciX  of  the  great  powers •   In  ISO?,  four  of  the 
great  powers  sost  directly  interested  Joined  in  a  guarantee 

76 

of  the  integrity  of  Horway. 

It  has  been  sugge^ited  in  the  twentieth  century  that  the 
United  States  and  Japan  may  be  Joined  with  the  great  powers 
of  Europe  to  fern  a  "iforld  Coneert.   Such  a  possibility  was 

demonstrated  in  the  International  Naval  Conference  held  at 

» 

London  in  1906  attd  1909.   The  second  flagrae  Conference  had 
subaitied  an  international  prize  court  convent ion ,  which 
made  it  desirable  to  have  a  clearer  understanding  with  refer- 
ence to  the  rales  that  such  a  court  would  apply «   According- 
ly ,  the  Kaval  Conference  was  called  by  C^reat  Britain  to  agree 
upon  a  code  of  international  maritime  law.   The  head  of  the 
British  delegation  at  The  Hagvie  had  already  pointed  out  that 
the  claim  of  small  states  to  political  equality  might  lead 


the  greater  powers  to  act  by  themselves.   In  his  report  to 
the  British  Foreign  Office t  Sir  Kdward  Pry  said; 


The  claim  of  many  of  the  smaller  States  to 
ty  as  regards  not  only  their  independence,  but  their 
share  in  all  international  institutions,  waived  by  most 


75  Ibid*,  Vol.  57,^  p.   32;  Vol*  60,  p.  497. 

76  Supra m   p.  306. 
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of  thexo  in  the  OAae  of  the  Prise  Covurtf  but  suecesa 
aaterte4  in  the  eaae  of  the  propoaed  new  Arbitral  Court , 
ia  one  which  loay  produae  great  diffieultieat  and  may  - 
perhapa  drire  greater  Power a  to  aat  in  many  eaaea  by 

themaelvea,'^* 

Experience  at  The  Hague  and  the  great  importance  of  the  pro- 
poaed code  to  the  principal  naval  powera  led  Great  Britain 
to  take  the  course  which  Sir  Edward  Fry  had  anticipated. 
The  following  ia  from  the  call  of  the  Conference  as  iaaued 
by  the  Britiah  Oovernment^ 

The  rules  by  which  appeals  from  national  prize 
oeurta  would  be  decided  affect  the  righta  of  belliger* 
enta  in  a  manner  which  ia  far  more  aeriovis  to  the  prin- 
•ipal  naval  powera  than  to  othera^  aind  Hia  Majesty's 
Government  are  therefore  communicating  only  with  the 
Governments  of  Austria -Hungary,  Prance »  Germany,  Italy ^ 
Japan,  Russia,  Spain,  and  the  United  States  of  America«'^6 

Aa  Admiral  Stockton,  one  of  the  American  delegates, has 

ohsenred; 

The  experience  of  the  Second  Hague  Conference 
showed  certain  delays  and  discordances  arising  from  the 
great  number  of  nationalities  assembled «   Uruguay  could 
block  the  proceedings  of  a  Confei^noe  where  unanimity 
was  required  for  decision.   Besides,  many  of  the  co\m- 
tries  assembled  at  The  Hagvie  were  either  manifest 
shadows  or  satellites  of  more  power ral  states  or  had  no 
sea  frontiers  or  maritime  interests*   Hence  Oreat  Bri- 
tain intended  to  limit  her  invitation  to  those  powers 
whose  maritime  interoBts  were  great  enough  to  materi- 
ally affect  the  countries  concerned*'''^ 


77  British  Doc,  (1908),  Vol*  124,  Misc*  No*  1  (CU. 
3857),  p*  21*   Cf.  Huber,  Pie  aieichheit  der  Staaten,  p.  96. 

78  Charles,  Treaties,  p*  326.  The  Netherlands,  as  con- 
taining the  seat  of  the  proposed  prize  court  and  the  home  of 
the  Peace  Conferences,  was  also  invited  to  participate. 

79  T..K.C.I.A.  (1909),  Vol.  15,  p*  47.   See  Stockton, 
in  A^J.l.L.    (1909),  Vol.  Ill,  pp.  596-61P. 
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Tslegraph  TJnion,  the  InternAtlonal  Sanitary  Conference »  and 
the  International  Conference  on  Kxpooitlone*   Representa- 
tives pf  dependenoisa  participated  in  the  Conference  of 
Brvieaele  in  1890 ^  at  which  the  Convention  aonceming  the 
formation  of  a  Tin  ion  for  the  Pviblioation  of  Gvifltoms  Tariffs 
was  signed  J  and  the  Convention  provides  that 

The  States  and  colonies  that  have  not  yet  taken 
part  in  this  convention  shall  have  the  privilege  of 
acceding  thereto  hereafter #8^ 

The  Convention  of 1905  for  the  creation  of  an  International 

Institute  of  Agricultvire  atipulates  explicitly  that 

Colonies  nay  I  at  the  request  of  the  nations  to 
which  they  belong,  he  admitted  to  form  part  of  the  in- 
stitute on  the  .same  conditions  as  independent  nations^^' 

The  final  protocol  of  the  Berlin  Confex^ence  of  1906 1  at 

whioh  the  International  T7ireless  Telegraph  Union  was  consti- 

tuted,  contemplated  separate  representation  for  dependencies s 

The  adherence  to  the  Convention  by  the  Oovernment 
of  a  country  having  colonies^  possessions  or  protector- 
ates shall  not  carry  with  it  the  adherence  of  its  colo- 
nies, possessions,  or  protectorates,  unless  a  declara* 
tion  to  that  effect  is  made  by  such  Government*   Such 
colonies,  possessions  and  protectorates  as  a  whole,  or 
each  of  them  separately,  nay  fox'm  the  subject  of  a 
separate  adherence  or  a  separate  denunciation  within  the 
provisions  of  Artic3.es  16  and  22  of  the  Convention*®^ 

Inequalities  in  voting  strength  are  perhaps  more  signi- 
ficant than  multiple  representation.   They  may  result,  in 


86  Malloy,  Vol.  Ii,  p.  1996. 

87  Ibid.,  Vol.  II,  p.  2143. 

88  Charles,  Treaties,  p.  161.   This  paragraph  was 
embodied  in  Art.  X6   of  the  revised  Convention  of  19 IS. 
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iha  first  pXa^t  from  aecordlns  tJie  right  to  vot«  to  r«pr9- 
sentfttlvaa  of  depandenaies  •   i^his  la  th«  oftso  in  th»  Vnlver- 
sal  Postal  Unloa*  tho  Interoatlonal  Tel9£raphio  Union,  the 
Zxitornational  Union  far  Weights  and  Keaeura&t  and  the  Inter- 
national Coaference  on  Bxposltlonas^®  Xt  haa  bean  provided 
for  Yery  definitely  In  the  International  Wireless  Telegraph 
Unlon«   Artlale  12  of  the  Convention  of  1906  provides  with 
reference  te  both  dlploaiatlc  and  administrative  conferences r 

n«ich  conferences  shall  be  ooBpoAsd  of  delegates  of 
the  ftovernments  of  the  contracting  covmtries. 

In  the  deliberations  each  country  shall  have  but 
one  votes 

If  a  (Government  adheres  to  the  Convention  for  Its 
colonies,  possessions  or  protectorates,  subsequent  con- 
ferences may  decide  that  such  colonies,  possessions  or 
protectorates,  or  a  part  thereof,  shall  be  considered 
as  forming  a  country  as  regards  the  application  of  the 
preceding  paragraph •   But  the  number  of  votes  at  the 
disposal  of  one  Government,  Including  Its  colonies, 
possessions  or  protectorates,  shall  in  no  case  exceed 

The*  same  article  reappears  in  the  Convention  of  1912,  with 
the  addition  of  a  list  of  thirty-four  dependencies  or  groups 
of  dependenoles ,  each  of  which  is  to  be  considered  hereafter 
as  forming  a  single  country.   Under  this  arrangement  Ger- 
many, the  United  States,  France,  Great  Britain,  and  Russia 
each  secure  five  votes  for  their  dependencies 5  Italy,  Holland, 
and  Portugal  each  s scare  twoj  while  Belgium,  Spain,  and 


89     See  Ann,  de   la  vie   int, ,  Vol.    I,   pp.   254-255,   270, 
320;   and  Myers,    in'^.TTlTTT  TT?Tl4) ,  Vol.  VXTI,   p.    lOl. 


9C  Charles,  Treaties,  pp.  153-154. 
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JAIMin  oaoh  sain  (m«.       It  an?  be  noted  Vtvk%  It  wm  4«flnit«~ 
ly  oont9Bplat94  Rt  Berlin  in  1909  thAt  <tep«ndMioi«ii  thouXd 

■ 

•xereine  their  vote  at  the  next  oenferenee.   Artiele  1  of 
the  Final  Trotoool  ^07i4ed> 

■ 

The  high  eontraeting  parties  agree  that  at  the  next 
eonf erenae  the  noaber  of  rotee  whi^  eaeh  eountrj^  ahaXI 
have  shall  Imye  heen  4eterfiined  at  the  euteet  of  the 
deliherationai  ao  that  the  eolonie«»  poaaeaaions  or 
proteotoratea  adaitted  to  the  enjoynent  of  votes  aay  be 
able  to  exereiae  their  rii^t  of  Toti^  throughout  all 
the  proeeedings  of  that  eenfexenee*^^ 

Zn  the  aeeond  plaee*  several  unions  base  inequality  of 

voting  strength  upon  the  principle  that  py'ivilege  ought  to 

be  apportioned  in  the  sane  way  as  responsibility.   Yhe  dis- 

tributlon  of  votes  is  aade  inversely  proportional  to  the 

oontribut ion  that  eaoh  state  stakes  to  the  support  of  the 

union.   Thus  the  Oganie  By-lAws  of  the  Zntemational  Office 

of  ?ubXie  Hygiene  provide t 

There  is  established  in  Paris  an  International 
Offiee  of  Pub  lie  Hygiene  under  the  States  whieh  aoeept 
partieipation  in  its  operation.  •  •  . 

The  Office  is  plaeed  under  the  authority  and  super- 
vision of  an  International  Cosnittee  eonsisting  of  teoh- 
nieal  representatives  designated  by  the  part ieipa ting 
States  in  the  proportion  of  one  representative  for  each 
State. 

Eaeh  State  is  allowed  a  nuaber  of  votes  inversely 
proportioned  to  the  nuabor  of  the  elaas  to  which  it  be- 
longs as  regards  its  participation  in  the  expenses  of 
the  Office* ^3 

The  saae  principle  is  recognized  in  the  organisation  of  the 
International  Institute  of  Agriculture t 


91  Ibid. .  p.  188. 
'  Ibid.,  p.  160. 


93  Malloy,  Vol.  IX,  p.  2816,  Arts.  1,  6. 
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There  1a  hereby  ere«ied  a  perwtnent  intematlonAl 
Institute  of  agrl0ttlture»  hartnc  its  eeet  in  Kom», 

The  intemetiomil  inetiVate  of  affriealVure  is  to 
be  s  gorenuBent  institution,  in  sliioh  each  atfherine 
power  shall  be  represented  by  delegates  of  its  ehoioe. 

The  institute  shall  be  ootiposed  of  a  eeneral  as- 
seably  and  a  pemanent  soanitte^*  the  eonposition  and 
duties  of  ivhioli  are  defined  in  the  ensuini;  artieles. 

The  general  assembly  of  the  institute  shall  be  eon- 
posed  of  the  representatives  of  the  adhering  ffovem* 
ments.   Saeh  nation,  irtiatSTer  be  the  nuaber  of  its 
delegates,  shall  be  entitled  to  a  murt)sr  of  votes  in 
the  aaseably  vrhieh  shall  be  deterained  aooording  to  the 
'  group  to  vrhieh  it  bslengs*  and  to  whteh  referenea  vill 
be  Bade  in  artiele  10.  .  •  • 

The  exeeutive  power  of  the  institute  is  intrusted 
to  the  pemanent  eoanittea,  whieh,  under  the  direst  ion 
and  eont;i[*el  of  the  general  ass«iAly»  shall  sarry  out 
the  decisions  of  the  latter  and  prepare  propositions  to 
submit  to  it. 

The  pemanent  eonnittee  shall  be  eomposed  of  nea- 
bers  designated  by  the  respeetive  govMnoients.   Saeh  - 
adhering  nation  sfiall  be  represented  in  the  peraanent 
conaittee  by  one  aeaber.   However,  the  representation 
of  one  nation  nay  be  intrasted  to  a  delegate  of  anothes- 
adhering  nation,  in*ovided  that  the  actual  nuaber  of 
aeabers  shall  not  be  less  than  fifteen. 

The  conditions  of  voting  in  the  peraanent  soaaittee 
shall  be  the  saae  as  those  indicated  in  article  3  for 
Ute  general  asseablies.*^ 

The  distribittion  of  votes  and  units  of  assessaents  is  gov-* 

•itnei^  by  Article  10,  as  follows t 

The  nstions  adhering  to  the  institute  shall  be 
classed  in  five  groups,  according  to  the  place  which 
each  of  thea  thinks  it  ought  to  occupy. 

The  nuaber  of  votes  which  each  nation  shall  have 
and  the  nuaber  of  units  of  assessaent  shall  be  estab* 
lished  according  to  the  following  gradations t 

Kumbere    Units  of 
^___  Qroap8  of  nations  ♦ of  votes  e  aaaeasmante 


X 5  16 

II. «...  4  8 

III 3  4 

IV 8  2 

V 1  1 


«4  Ibid.,  Vol.  TI,  p.  2140,  Arts.  1.  8,  3,  6,  7. 
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Involved  the  dlYlaion  of  tiewber  states  Into  alassea  and  a 

graded  soheiiie  of  ap];>ortionlng  units  of  asamBiiant  asaong  tha 

olaaitas*       For  liroatration^  the  expenses  Ineurred  by  the 

International  Bureau  of  industrial  Propei^ty  at  Eieme  are 

distributed  as  follows; 

In  order  to  de terrains  the  oontributire  paxir  of 
each  of  the  countries  in  this  sum  total  of  the  expenses, 
the  contrasting  eoxintries  and  those  which  later  Join 
the  Union  shall  be  divided  into  six  classes »  each  con* 
tributing  in  proportion  to  a  certain  nuaber  of  units , 
to-witi 

Units 

*     Class   1   «•«  \    •••»••«•«    « 25 

Class  2   #•»•••«•«#•    ^    •••«•#    «       20 

Class  3   •    t    •    .    • ••«•»••        15 

Class  4    t    « •        10 

Class   5 •••••••#♦••••  5 

Class   6    >    •    •    • •    •    •    •    t^  ^    #    •    «  3 

7he8e  coefficients  shall  be  nultiplied  by  the  nu««^ 
ber  of  countries  of  each  class i  and  the  sun  of  the  pro* 
ducts  thus  obtained  Will  rornish  the  number  of  unita  by 
which  the  total  expenses  are  to  be  divided*   The  quo- 
tient will  give  the  amount  of  the  unit  ef  expense* 

Kach  of  the  contracting  countries  shall  designate 
at  the  tiae  of  its  agression,  the  class  in  which  it 
wishes  to  be  ranked .^ 

The  sane  principle  is  adopted  by  the  International  Tele- 
graphic Union »  the  Universal  Postal  Union p  the  International 
Union  for  the  Protection  of  Literary  and  Artistic  Works,  and 
the  International  Wireless  Telegraph  Union.  ^^It  applies  to 
the  BtAlntttnance  of  the  Internationa}.  Inatltvite  of  Agrloul- 


99  Charles,  Treat lea ,  p.  C74. 

100  Ann.  de  la  vie  int..  Vol,  I,  pp.  271,  260;  A^J.I. 
L.  Suppl.  (1913T7  Vol,  VII,  p.  121 J  Char lee,  Treatiee.  p, 
174. 
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tur««  th«  IntsmatlonaX  Office  of  Pub  He  Hygiene,  and  the 
Intemationul  Bureau  of  the  Penaanent  Court  of  Arbitration 
at  The  Hague,  "'■^^ 

fhe  ttntiiMiclss  reviewed  abore^  although  still  In  «  soAe- 
what  ruAlnmtary  atage,  axe  significant  as  indioating  the 
inrotoable  Mrarae  of  future  deyelopmente   Inequality  of  rei^re- 
aentatlofi  la  «eat  slgnif loant  where  It  Involves  also  an  In*- 
equality  of  voting  strength e   Inequality  in  voting  is  most 
inpotptant  where  It  prevails  in  the  diplomat Ic  conference  or 
eongreaSr  as  in  the  oonferenoe  of  the  radiotelegraphy  union ^ 
Imt  Its  impcnrtanae  should  not  be  underestimated  in  purely 
adminlstsrative  bodies  like  the  Institute  of  Agriculture  or 
the  Of  flee  ef  Pvabllo  Hygiene*   It  should  be  noted  also  that 
in  oomneotlen  with  the  development  of  international 


strftien  the  prlnoiple  of  majority  decision  has  been  substi- 
tutsMi  for  the  unanimity  rale  in  administrative  bodies »  and  in 
a  few  eases.  Indeed #  in  conferences  of  a  diplomatic  nature e 
Although  the  functions  of  international  administration  are 
usually  technical,  in  a  few  Instances  administrative  bodies 
have  been  Invested  with  a  limited  supematlonal  authority. 
All  this  seems  to  indicate  that  the  political  equality  of 
states  is  in  process  of  becoming  an  obsolete  principle  so 
far  as  the  growth  of  International  administration  Is  con- 
cerned # 


101  Xalloyi  Vol.  II,  pp.  2143,  2218,  2026,  2237. 


-•.  t}'\^ 


l^> 


./.«••: r.  :       .    ...»J  -  "  >.  :  ^;    i.^  >'.;;   r>c1    .tor:    r\«":yC-.'-    M"i'^.R,t'xcq;''A    ^^ti    .'f;d 
-Ini.'*:^  ;,  ,«f^.n:'iOoni    '^c       -.j.*!^;  '/eve  •*    <^'i\t    .:.r:vv   ^-^ol.toennoi;   ni 


•  1  -<• 


.' ' ,;    .;«\  ,:.■      ■    to      .   .  •.'•'*     i    ou   *t1    ^hp'-i^nl    ,r,c-«.no   v-f.'^.    r 


X   •       ^ 


-58«- 


IV 


SUP?^HATIONAL  JUDICIAL  TPIBUHAIiB 

T)i«  •••I*!;  of  nat.ionii  has  4«v«iop«d  thus  fur  only  tho 
most  prlnitlTO  typos  of  Judicial  organisation.   A  cortaln 
anouiit  of  iirogroaa  has  boon  aado  novortholoss ,  and  tho  prob- 
lott  ftas  roeslvod  onough  attontlon  to  Indlcato  tho  laportanoo 
of  polltioal  o<|'o^llty  as  a  prinoiplo  whleh  laay  ho  Involved  in 
tho  oompositloii»  procod'oroy  and  authority  of  suoh  tribunals. 

Th#  flTe  Otntral  Amerlann  republlfts  hay»  a  well  organi- 
tad  aavurt)  oallaft  tha  Gantral  Anorlcan  Ceuri  of  JuatXoa^  with 
raal  aupamatlanal  authority o^^^Ko  difficulty  was  axperiancad 
in  praaarrlnjs  aoapXata  political  equality  ao  far  aa  tha 
Gourt^a  aoftpoaition  is  oonoamadt  for  tha  tribunal  waa  inati^ 
tutad  by  only  flira  amall  atataa  having  in  aemnon  a  atrong 
tradition  of  aonfadarationa   Raeh  republic  ia  permitted  to 
appoint  one  Juatieop  staking  a  tribunal  of  fiyoo   The  Court *a 
procedure  and  authority!  on  the  other  hand,  linit  the  ex* 
tre«e  notion  of  political  equality.   Deciaiena  are  rendered 
by  a  Kajority  yote»  and  the  atatea  bind  thenaelToa  to  abide 
by  the  Court's  deciaiona. 

When  it  is  attempted  to  organise  a  court  with  juriadic* 
tion  ever  a  large  number  of  states ^  differing  widely  in  re- 
spect to  extent  of  territory,  populationt  wealth ,  civilisa- 


102  5^ee  aupra m   p.  336 
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tlon,  nlll^ary  strength,  and  the  llk«p  th«  proMvm  becomes 
Infinitely  nore  ftomp Ilea ted.   Some thing  has  been  aade  of  the 
faet  that  the  so-called  Permanent  Court  of  Arbitration  at  The 
RaS^e,  Instituted  by  the  Peaee  Conf erenee  of  1899  and  perfect- 
ed at  the  second  Conf erenee  In  1907,  is  based  upon  the  prln- 

103 

clple  of  equality*   The  institution  named  lacks  all  or  the 
attrllniiea  of  a  ftourti  however t  for  It  provides  notblns  oore 
than  a  panel  of  arbltratore  and  a  prot^edure  whi4(h  nay  be  re- 
sorted to  in  Yoluntarj  arbitration*   Aa  Ur^   Cheate  observed 
at  the  seoond  Peace  Conf  erenee »  it  la  ''a  eourt  only  in  nase,*- 
a  franework:  for  the  aeleetion  of  arefereea  for  eaeh  particular 
caae.-io* 

StatesKien  have  frequently  referred  to  the  Concert  of 
the  great  powers  as  a  eourt  of  appeal  for  I^ar0pee   The  opin- 
ion la  supported  by  a  long  record  of  cases  in  which  the  Con- 
cort  has  required  snail  or  weak  states  to  accept  its  decision 
in  controversies  in  which  their  interests  were  involved « 
Several  publicists  have  held  a  similar  opinion »  viewing  oer- 
tain  of  the  activities  of  the  great  powers  as  an  indication 
of  a  radlwmtary  development  toward  supemational  Judicial 
authority.   While  thex^e  is  a  good  deal  to  be  said  in  support 
of  this  interpretation^  it  mast  be  admitted  that  the  develop* 
ment  is  still  very  primitive*   However  it  nay  be  interpreted » 


103  See  Bonfils^  Droit  into  pub  *  t  secs  278,  p.  155j 
Peux  Confer* ,  Vol.  IX,  pp.  160,  619,  625,  643. 
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/ 


the  Concert  la  the  negation  of  polltleal  equality « 

« 

Two  attempts  were  siade  at  the  Second  Hague  Peace  Confer- 
ence In  1907  to  jirepare  the  way  for  the  organization  of  Jutll- 
clal  tribunals  with  real  supernatlonal  authority.   The  first 
of  these  took  shape  In  the  Convention  for  the  establishment 
of  an  International  Prise  Court. l^^The  coapoaltlon  of  the 
proposed  court  was  a  question  of  great  difficulty.   The  Bri- 
tish delegation  first  proposed  a  co\irt  to  consist  of  one 
judge  and  one  deputy  judge  nominated  by  each  power  having  a 
merchant  marine  of  aore  than  800,000  tons.^^^Thls  pl^n  waa 
abandoned  In  the  committee »  however »  and  the  scheme  of  rota- 
tion was  adopted,  jffhereby  every  state  would  appoint  one  judge 
and  one  deputy  judge  for  a  six  year  period »  but  only  the 
Judges  appointed  by  the  eight  great  powers  would  sit  contlnu- 
ously  throughout  the  entire  period.    Article  1**5  of  the  Con- 
vent Ion  provided ? 

The  Judges  appointed  by  the  following  Contracting 
Powers^  (Germany,  the  United  States  of  America »  Austrla- 
Rungaryf  Prance,  Great  Britain,  Italy^  Japan  and  Russia, 
are  always  to  sit. 

The  Judges  and  Deputy  Judges  appointed  by  the  other 
Contracting  Powers  sit  by  rota  as  shown  In  the  Table 
annexed  to  the  present  Convention;  their  duties  may  be 


105  Ibid.,  Vol.  I,  pp.  165-1695  Vol.  II,  pp.  ll-3?5, 
783-filO,  817^56,  1071-1106}  Brown,  in  A.J^t.l.  (1908),  Vol* 
II f  W»   476-489;  Despagnet,  Droit  int.  pub . ,  sec.  683,  p. 
1175}  Crregory,  in  A.J.X.j;^  (1908J ,  Vol.  II,  pp.  458-475;  Hlg- 
glns,  Hague  Peace  Conferences ,  pp.  407-444}  Scott,  in  A.J.I. 
L.  (wnTrVoTT^,  pp.  ft02-ilS4. 

106  Peux.  confer. ,  Vol.  II,  p.  1076.   The  report  of  the 
United  States  Commissioner  of  Navigation  for  1908  accredits 
the  fellowing  powers  with  a  combined  steam  and  sailing  ton- 
nage 0?  over  800,000  tons?  Great  Britain,  Oermany,  United 
States,  Prance,  Norway,  Japan,  Italy,  Russia, (Cont.  on  p. 389). 
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parferaed  successively  toy  tha  same  person*   The  same 
Judge  may  be  appointed  by  several  of  the  said  Powers  .iO? 

The  shorter  periods  assigned  to  judges  and  deputy  Judges  of 
the  lesser  powers  in  the  seheme  of  rotation  were  presumed  to 
bear  some  relation  to  the  relative  extent  6t   the  merchant 
marine t  commerce*  and  sea  power  of  the  states  which  they 
represented .^^^h is  plan  made  it  possible  to  have  a  court  of 
fifteen  judges ,  on  which  all  states  would  have  some  repre- 
sentation *  and  which  could  always  be  dominated  by  the  eight 

The  scheme  of  rotation  was  absolutely  unacceptable  to 

some  of  the  small  states.   The  first  delegate  from  the  Pomi- 

nican  Republic  is  reported  to  have  said  in  conversation: 

I  will  not  be  a  party  to  any  convention  which  does 
not  recognise  the  same  right  in  my  country  to  a  seat  in 
the  covu*t  as  is  recognised  to  Great  Britain;  not  merely 
a  right*  but  the  exercise  of  that  right* •^-^O 


the  Netherlands,  and  Sweden*   Department  of  CommerQe  and 
Labor I  Bureau  of  Navigation,  Report  of  the  Commissioner  of 
Navigation  (1908),  pp*  71-75,   See  Barboaa*s  objections  to 
the  British  proposals,  in  Deux*  Confer*,  Vol.  II,  pp*  797- 
799* 

107  The  scheme  of  rotation  is  given  in  Deux*  C onf ^r *  * 
Vol.  TI,  pp*  853-855;  Riggins,  Hague  Peace  Conferences*  p.  430* 

■ 

108  See  remarks  of  Lamnasch,  in  Deux.  Confer.,  Vol.  II, 
p*  836 J  and  of  Renault,  in  the  report  of  the  ^irsi  committee, 
in  ibid*.  Vol.  I,  p.  196. 

109  A  saall  court  and  the  preponderance  of  the  great 
raaritine  nations  were  regarded  as  absoTately  essential  by  the 
delegates  of  many  of  the  great  powers.   See,  for  example, 
Sir  Kdward  Pry*s  declaration,  in  ibid**  Vol*  II,  p*  817. 

110  Scott,  Hagae  Peace  Conferences ,  Vol*  I,  p*  503.  Cf . 
Admiral  Beresford^s  protest  in  The  London  Times,  Dec*  5, 
1911,  p*  8a. 
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The  saifia  attitade  was  aasumdd  by  the  Venezuelan  delegation* 

On  algnlng  the  Conrentlon,  no  lese  than  ten  states  Bade 

110 
resepvationa  with  reapeet  to  Article  15»  * 

Ferhapa  the  noat  significant  feature  of  the  debates  on 

the  eonposltlon  of  the  proposed  prize  court  was  the  extent 

to  whleh  SBwil  state  delegates  and  donsplcuous  exponents  of 

political  equality  admitted  the  prlnolple  of  olassif ication. 

A  nuifiher  of  delegations  from  the  second  rank  powers  accepted 

proposed  eohyentlon  without  any  reserFation^  s imply  isak* 


Ing  It  clear  that  their  coarse  was  not  to  be  constraed  as 
eompronilBing  in  any  sense  the  principle  of  equality »  on  which 
they  Intended  to  insist  in  the  coaposition  of  the  proposed 
court  of  arbitral  Justice.   They  took  the  position  that  the 
prise  court's  Jurisdiction  wouxd  affect  only  a  special  cate- 
gory of  interests ^  with  respect  to  which  the  principle  of 
classification  might  reasonablj;  be  admitted •'^''^nBarbosa  of 
Brasil^  the  most  vigorous  exponent  of  unqualified  political 
equality  present  at  the  Conferenoet  declared  explicitly  for 
the  prlnolple  of  class if lea t ion ^  while  denouncing  the  pl^n 


* 

111  Deux*  Confer. M   Vol*  11,  p*  20,  from  which  an  ex- 
tract is  quoted  supra,  p.  225* 

HP,  Reservations  on  the  final  vote  are  given  in  jDeux* 
Confer*,  Vol.  T,  p.  168}  and  reservations  at  signing  in 
HTgsTns,  Hapvie  Peace  Conferences ,  p.  441.  The  reservation 
of  Haiti  is  quoted  supra,  p*  224* 

113  Dftux.  Confer.,  Vol.  1,  pp.  166,  167;  Vol.  II,  pp. 
14,  16,  18T1.^»  21,  338. 
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well  an  oth#r  principles;   but  the  framert  of  the  project 

erenVaally  a4opte<l  rotntlon  as  the  moat  practicable  way  of 

saeurlne  a  snail  trlbunalt  with  aome  representation  for  all 

states 9  anA  soiae  recognition  of  the  Important  diversities 

anong  different  states.   It  was  proposed  that  a  court  of 

seventeen  Judges  be  organised  for  a  period  of  twelve  years • 

Eaoh  state  was  to  appoint  a  Judge)  the  Judges  appointed  by 

the  eight  great  powers  were  to  sit  for  the  full  period^  while 

those  appointed  by  the  other  states  were  to  sit  In  rotation 

for  periods  varying  from  one  year  to  ten^  In  proportion  to 

the  population  9  territorial  extent »  eoiunerce»  and  the  like 

of  the  states  which  they  represented*   Mr*  ChoatOf  head  of 

the  American  delegation!  has  said; 

We  and  Great  Britain  and  Germany  and  Pranoe  and  Russia 
all  agreed  that  It  shovild  be  conbtltvited  as  the  prize 
court  WHS  I  that  you  should  take  the  eight  great  nations  ^ 
the  greatest  In  resources »  In  population »  In  business ^ 
In  .matters  that  would  come  naturally  before  the  consld«- 
ear^tlon  of  such  a  courts  and  that  they  should  each  have 
a  Judge  of  the  court  all  the  timet  and  that  the  other 
nations,  having  less  occasion  for  the  services  and 
offices  of  the  covurt,  shovild  be  graded^  according  to 
what  we  have  conslderdd  their  relative  Importance,  from 
twelve  years,  the  term  for  which  the  eight  great  nations 
were  to  have  permanent  Judges,  down  to  one  year.1^7 

T)M  scheme  of  rotation  proved  to  be  absolutely  unaccept* 

able  to  the  delegates  from  the  smaller  states.   It  was  not 


116  Deux .   Confer.,  Vol.  II,  pp.  1035-1070;  Choate,  In 
Ibid.,  Vol.  II,  pp.  689-693;  Hlggins ,  Hague  Peace  Confer- 
ences »  pp.  515-617;  Scott,  Hague  Peace  Conferences,  Vol.  I, 
pp.  456-460. 

117  A.S.J.r^.I.D,  ProceedlngB  (1910),  p,  199. 
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•ntlr^Iy  oI«ar>  at  Xtaat  in  the  earliar  dlaQuaaiona,  that 
they  objaotad  to  the  prlnelpla  of  alaaalficatlon  par  aa» 
A  dalagata  from  tha  Arsantlna  Rar^^Ii^^  svigsaated  that  the 
aourt'a  oonpoaltlon  night  ba  baaed  on  the  importanee  of 
rorai^n  oomaercat  9l   delegate  froa  Venesuela  auggeated  that 
JMdgea  aifitht  be  apportioned  equally  among  the  three  oonti- 
nenta;  while  the  Chineae  delegation  favored  population  aa  a 
baaia.^^^Aa  the  dabatea  progreaaadt  however »  the  oppoaition 
to  any  plan  of  proportional  rapreoantation  beoame  uncompro* 
miaing. 

The  Anerioan  delegatea  attempted  to  convinoe  the  oppo* 
nenta  of  rotation  that  by  permitting  every  atate  to  naaa  a 
Judge  for  the  full  period  equality  would  be  preaervad.   It 
waa  only  in  the  exeraiae  of  the  right  of  representation^  ao 
the  argument  ran,  that  equality  would  be  linited«   Thua 


Mr.  Choate  aaid  of  the  plan  presented  by  the  aomxnittee: 

It  reeognisedi  and  waa  based  upon^  the  equal  aove* 
reignty  of  the  Rationa  and  took  aeoount  at  the  same 
tine  of  the  differencea  that  existed  between  then  in 
population^  in  territory »  in  coiomeroep  in  langviaga^  in 
aystena  of  law  and  in  other  respects »  and  especially  the 
difference  in  the  interests  which  the  several  nations 
would  nomally  and  natvirally  have  at  stake  in  the  pro- 
ceedings before  the  Court  and  in  the  exercise  of  its 
Juriadlction.   It  provided  for  a  Court  of  seventeen 
Judges  to  be  organised  for  a  period  of  twelve  years  and 
that  of  the  seventeen,  eight  nations »  who  will  be  gen- 
erally recognised  au  having  tha  graateat  interests  at 
stake  in  the  exercise  by  tha  Court  of  its  powers »  should 


118  Deux .  Confer.,  Vol*  II,  pp.  328,  339,  602,  613, 
1044.  Cf.  Choate 's  reply  to  the  arg^^ment  for  population 
ibid..  Vol.  II,  p.  6»1. 
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This  distinction  between  haying  a  political  right  and 
being  able  to  eaerciae  it  was  refuted  effectively  by  Bar- 
bosa.   The  Braailian  delegate  denovinced  the  distinct  ion  aa 
mRnifeateaent  sephietiguet 

I 

Well  thent  if  the  enjoynent  of  a  right  may  be  re* 
duced  te  ene  year  in  twelve ,  without  dininiahing  ita 
8ab8tance»  the  twelve  months  of  that  single  year  nay 
likewise  be  still  further  reduced  without  impairing  the 
right.   Xf  the  exercise  is  reduced  to  six  months ^  to 
three  «ienthe»  to  one  iiionth»  it  is  still  only  the  exer- 
cise that  is  effected.   And  why  not  limit  it  then  to 
weeks?   The  right  will  not  be  prejudiced.   Three 
weekay  one  week,  even  one  day  of  functioning «  it  is 
always  the  exeroiae  that  is  in  aosstion.   The  immunity 
of  the  right  would  suffer  nothing. 

Barbosa's  arg^iiment  was  svimnari^ced  in  the  following  passage: 


The  conditions  of  exercise  only  respect  the 
ity  of  a  right  when  they  are  equal  for  all  those  who 
possess  it.  On  the  other  hanci ,  inequality  in  the  exer- 
cise implies  inequality  in  the  right  itself »  because  the 
value  of  a  right  is  really  measux^d  only  by  the  juridical 
possibility  of  exercising  it. 

And  then 9  to  conclude »  let  vis  distinguish t  as 
should  have  been  done  at  the  outset ,  in  order  to  solve 
the  difficulty.   There  are  two  distinct  rights:  the 
right  to  nominate  and  the  right  to  sit.   In  the  right 
to  nominate  we  will  all  be  equal.   But  in  the  right  to 
sit  we  will  be  absolutely  unequal.   Well  then!  it  is 
this  inequality  that  violates  the  equality  ox  states .^^^ 


Led  by  Bar boss » ^^^ the  delegates  of  the  smaller  states  were 
able  to  defeat  any  agreement  as  to  the  composition  of  the 
proposed  oourt*   Barbosa  declared  that  it  was  impossible 
for  a  state  to  renounee  ita  equality. ''^^^he  delegate  of 


121  Peux^  Conf<r»>  Vol*  II,  pp.  619,  6K6. 

122  Ibia.t  Vol.  II,  pp.  148-155,  818-822,  624-627, 
643-650."  "^See  e apr a ,  p. 226. 

123  Ihid.,  Vol.  11,  p.  619. 
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\}j   the  pro7lalon8  in  each  convention  for  BAjorlty  deolalona, 
and  by  the  authority  whloh  was  aonteraplated  for  the  tribun* 
als,  particularly  for  the  prlae  covirt.^'^he  controversy 
centered I  however i  about  the  core  Important  oatter  of  repre- 
sentation. Although  neither  of  these  projects  has  been 
adopted 0  they  represent  the  most  considered  as  well  as  the 
most  widely  discussed  plans  for  supematlonal  judlolal  organ- 
laiatlon  thus  far  presented  as  within  the  limits  of  practic- 
able possibility •   As  such t  they  contribute  to  jviatlfy  the 
conclusion  that  the  extreme  conception  of  political  equality 
and  effective  International  organisation  are  Irreaonallable^ 
and  that  as  the  latter  develops  the  former  must  be  limited 
or  abandoned e 


130  Bee  Japanese  declaration^  Iblde  >  Tol*  lit  p.  2Ce 
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